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MANAGEMENT AGREEMENT

This Management Agreement ("Agreement”) is made and entered into on this 47 ad

day of .Ye)gégwb__er_ . 1999 (“Effective Date") between Landmark Hotels, LLC., a California
limited liability company, whose address is 450 Newport Center Drive, Suite 480, Newport
Beach, CA 92660 ("Owner") and Promus Hotels, Inc., a Delaware corporation, whose
address is 755 Crossover Lane, Memphis, TN 38117 ("Manager").

ARTICLE 1
THE HOTEL

Section 1.01. The Hotel. The subject matter of this Agreement is the
management of the "Hotel," as defined in the Embassy Suites License Agreement
attached hereto as Exhibit "A" (hereinafter collectively referred to as the "License
Agreement”), by Manager. The License Agreement shall exclusively govern Owner's
right to use the Embassy Suites "System" (as defined in the License Agreement) in the
operation of the Hotel. Owner hereby expressly acknowledges that it shall not derive any
rights in or to the use of the "Embassy Suites” name or the Embassy Suites System from
this Agreement. In the event that the License Agreement covers the same matter (for
example, insurance) as set forth in this Agreement, the provisions of the License
Agreement shall apply and prevail over the comparable provisions contained in this
Agreement.

ARTICLE 2
TERM

Section 2.01. Opening Date. Manager shall open the Hotel to the public and
commence doing business as a Embassy Suites hotel on the date all the conditions
precedent in this Agreement and the License Agreement to the opening of the Hotel as a
Embassy Suites hotel have been satisfied ("Opening Date"), which date shall be
confirmed in an addendum to this Agreement.

Section 2.02. Term. The term shall commence on the Effective Date and
continue for the term of years from the Opening Date set forth on Exhibit "B” ("Term").

Section 2.03. Extension of Term. The Term of this Agreement may be extended
in the manner set forth on Exhibit "B." If Manager desires to so extend, Manager shall
provide written notice of the exercise of each renewal option prior to 180 days before the
end of the Term of the Agreement, as the same may have been extended.
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ARTICLE 3
MANAGER'S OBLIGATIONS

j 01. Nanagers Obligations. Manager ghall, on behalf of Owner and at
Owmners axpense, direct the operation of the Hotel pursuant to the terms of this
Agreement and the License Agreement. Manager shall bs exclusively responsible for
directing the day-to-day activities of the Hotel and establishing all policies and procedures
relating to the management and operation of the Hotel. Except as spedifically otherwise
provided, all cosi(s) and expense(s) incurred by Manager in association with the
performance of the obligations hereinafter set forth ghall be pre-opening expenses if
incurred priof to the Opening Date and operating costs if incurred after the Opening Date
and shall accordingly be paid from the Pre-Opening Bank(s) Account as hereinafier
defined In Section 3.01(7) or the Bank Account(s) as hereinafter defined tn Section 3.01(v)
below. Manager, during the Term, shall have the following obligations:

[0} Pre-Opening.  Six (6) months priof to the scheduled Opening Date,
Manager shall commence implementation of 2 pre-opening program which
shall include all activities necessary to financially and operationally prepare

the Hotel for opening. To Implement the pre-opening program, Manager
shall prepare & comprehensive pre-opening budget which shall be
submitted to Owner for Owner's approval ninety (8 0) days after the Effective
Date ("Pre-Opening Budget). All costs and expenses of the pre-opening
program shall be paid from a special bank account(s) opened by Manager
in the name of Owner upon which only Managers designees shall be
authorized to draw ("Pre-Opaning Bank Account(s)”). After all pre-opening
expenses have been paid, ths baiance in the Pre-Opening Bank Account(s)
shall be retumed to Owner and the Pre-Opening Bank Account(s) closed.

Manager shall have no authority to incur any pre-opening cost of expense
(including but not limited to use of Cff-Site Personnel) except as provided
for in the approved Pre-Opening Budgst; this limitation shall apply to all pre-
opening cosis and expenses. In preparing the Pre-Opening Budget,
Manager shall confer with icensar under the License Agreement regarding
any of its pre-opening requirements in order for the Pre-Opening Budget t0

-

reflect any requirements under the License Agreement.

@  Personngl Manager shall be the sole judge of the fitness and qualification
of all personne! working at the Hotel ('Hotel Personnel”) and shall have the
gole and absolute right to hire, supervise, order, instruct, discharge and

determine the compensation, banefits and terms of smployment of all Hotel
Personnel. All Hotel Personnel shall be employees of Manager. Manager
shall also have the right to use employees of Manager, Manager's, parent
and subsidiary and affiiated companies, not located at the Hotel to provide
servicas to the Hotel ("Off-Site Personnel"). All expenses, costs (including,
but not limited to, salates, benefits and severance pay), liabiltles and
clalms which are related to Hote! Personnel and Ofi-Stte Personnel shall be
pre-opening expenses or operating expenses as appropriate.
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Manager shall provide Owner an opportunity to interview each proposed
general manager for the Hotel prior to the appointment of said individual o
the position of Hotel general manager. Manager shall solicit and senously
consider the opinions of Owner on said individual prior o making 2 final
decision on the appointment of such individual to the position of Hotel

general manager.

@  Hotel Palicies. Manager shall determine the terms of guest admittance to
the Hote!, establish room rates, and use of rooms for commercial purposes;

(v) Bank Accounts.  Manager shall open and operate the Hotel's bank
accounts. All sums recolved from the operation of the Hote! and all items
paid by Manager arising by virtue of Manager’s operation of the Hotel shall

pass through bank account(s) established by Manager in Owner's name at
such banks as Manager and Owner shall mutually agree ("Bank
Account(s)"); only Manager's designees <hall be exclusively authorized to
operate and draw from the Bank Account(s). Each fiscal month Manager,
on behalf of Owner, shall disburse funds from the Bank Account(s) in the
order of priority and to the extent available in accordance with the priority
schadule set forth on Exhibit wg" Notwithstanding anything herein to the
contrary, except for management fees and fees due under the license
agreement, No funds shall be disbursed except those authorized in the Pre-
Opening Budget, the Operating Budget or authorized in writing by Owner,

V) gm_ﬂ\gﬁudggﬁ. Manager shall, not less than forty-five (45) days prior to
the scheduled Opening Date submit to Owner, for Owner's approval, a
proposed operating budget for the ensuing full or partial fiscal year, as the

case may be ("Operating Budget”). Thereafter, Manager shall, not less
than forty-five (45) days prior to the commencement of each full fiscal year,
submit to Owner, for Owner's approval, proposed Operating Budget for
the ensuing full or partial fiscal year, as the case may be.

Owners approval of the Operating Budget shall not be unraasonably
withheld and shall be deemed given unless a spedific written objection
therdto is delivered by Owner to Manager within fifteen (15) days after
submission. Owner shall review the Operating Budget on 2 line-by-line
basls. To be effective, any nofice which disapproves a proposed Operating

Budget must contain specific objections in reasonable detall to individual
line iterns. ,

if the initial Operating Budget contains disputed budget ftemn(s), said item(s)
ghall be deemed adopted unti Owner and Manager have rasolved the
em(s) objected to by Owner or the Accountant(s) (hereinafter defined Iin
Section 10.02) have resolved the ftemn(s) objected to by Owner. Thereafter,
if Owner disapproves or raises objections to a propoesed Operating Budget

3
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in the manner and within the time period provided therefore, and Owner and
Manager are unable {0 resolve the disputed or objectionable matters
submitted by Owner prior to the commencement of the applicable fiscal
year, the undisputad portions of the proposed Operating Budget shall be
deemed 1o be adopted and approved and the corresponding line item
contained in the Operating Budget for the preceding fiscal year shall be
adjustad as set forth herein and shall be substituted in licu of the disputed
#tems in the proposed Operating Budget. Those line iterns which are in
dispute shall be determined by Increasing the preceding fiscal years
corresponding line items by an amount determined by Manager which does
not exceed the Consumar Price Index for All Urban Consumers pubilshed
by the Bureau of Labor Statistics of the United States Department of Labor,
U.S. City Average, all items (1984-1986=100) for the fiscal year prior to the
fiscal year with respect tp which the adjustment to the line ftem is being
calculated or any successor Of replacement index thereto. The resulting
Operating Budget obtained In accordance with the preceding sentence shall
be deemed to be the Operating Budget in effect until such time as Manager
and Owner have resoived the items objected to by Owner. .

Manager shall revise, subject to Owner's written consent which shall not be
unreasonably withheld; the Operating Budget from time to time, &S
necessary, to reflect any unpredicted significant changes, variables or
events o to include significant, additional, unanticipated items of income of

ense. Manager shallbe permitted to reallocate part or all of the amount
budgeted with respect to any line tem to another line item providing a line
#ern from which money is being transterred shall not be reduced by more
than 5% of the original budget for such line item without the Owner’s written
consent which shall not be unraasonably withheld; Manager shall be
pemmitted to make such other modifications to the Operating Budget as
Manager deems necessary and for which Manager obtains Owner's written
consent which shall not be unraasonably withheld. Owner acknowledges
that the Operating Budget is intended only to be a reasonable estimate of
the Hotel's income and expenses for the ensuing fiscal year. Manager shall
not be deemed to have made any guarantee, warranty or reprasentation
whatsoever in connection with the Opereting Budget,

(vi) Qperating Statement. Manager shall prepare and fumish Owner, on or
bafore the fifteenth (15th) day of the fiscal month immediately following the
dose of a fiscal month, with a detailed operating statement setting forth the
results of the Hotel's operations. Within ninety (90} days after the end of

each fiscal year, Manager shali fumish Owner with a deteiled operating
statement setting forth the results of the Holel's operations for the fiscal

year.
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(vir) Capital Budgets. Manager shall, not less than forty-five (45) days prior to

the commencemant of each fiscal year, submit to Owner a recommended

~Capital Budgel" for the ensuing full or partial fiscal year, as the case may

be. for fumishings, equipment, and ordinaty Hotel capital replacement items

as shall be required to operate the Hotel in accordance with the standards

referred fo in the License Agreement. Upon approval of the Capital Budget

by owner or in accordanca with Section 10.02.1(e), Manager shall be limited

in terms of expenditure on capital kems by the Capital Budget. f Owner

does not approve the Capltal Budget, Manager will be enttied to spend up

to two percent (2%) of Adjusted Gross Revenug for capital expenditures In

the second full year after Opening, three percent (3%) of Adjusted Gross

Revenue in the third full year afer Opening, and four percent (4%} of

Adjusted Gross Revenue during the fourth full year after Opening and (5%)

thersafter until the disputed Capital Budget item(s) have been resolved in
accordance with Section 10.02.1(e);

(vii)  Genetal Mamtenanoe Non-Capital Replacements. Subject to the Operating
Budget, Manager shall supervise the maintenance, repalr and replacement
of non-Capital Replacements;

®) Operating Equipment. Subject to the Opetating Budge(, Manager shall
select and purchase all operating equipment for the Hatel guch as linens,
utensils, uniforms and other similar tems;

(x)  Operaling Supplies. Subject fo the Opetating Budget, Manager shall select
and purchase all operating supplies for the Hotel such as food, beverages,
fuel, spap, cleansing items, statlonery and other consumable items;

(xf) M Manager shall maintain the books and records
reflecting the operations of the Hotel In accordance with the accounting
practices of Manager in conformity with generally accepted accounting

practices consisiently gpplied and shall adopt and follow the fiscal
accounting periods utilized by Manager in its normal course of business.
The Hotel level generated accounting records reflecting detailed day-to-day
transactions of the Hotel's operations, shall be kept by Manager at the Hotel
and i deslred by Manager, gt Managers regional offices or corporate
headquarters, or at such other location as Manager ghall reasonably
determine, Manager shall receive a monthly fee for accounting services
provided to the Hotel ("Accounting Fee?). The current Accounting Fee is set
forth on Exhbit "B." The Accounting Fee shall be adjusted by Manager
trom time to time and set forth in the annual Operating Budget provided
such adjustment is consistent or comparable with the adjustments in the
Accounting Fees of other Embassy Suites,

-5-
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(di) Markefing and Advertising. Manager shall advertise 2nd promote the Hotel
n_coordination with the sales and marketing programs of Manager and
other Embassy Stites hotels. Manager may participate In sales  and

prometional campaigns and cfivities invalving complimentary rooms.
Manager, in marketing and advertising the Hotel, shall have the right to use
marketing and advertising services of employees of Manager and its parent
and affillated companies not located at the Hotel;

(xi) Pemits and licenses. Manager shall assist Owner in oblaining the various
permits and licanses required to operate the Hotel in accordance with the
terms of this Agreement and the License Agreement,

an ices Con s. Management Ag reement to name owner
as a third party beneficlary in all goods and services contracts entered into
{o the extent owner can be named.

(dv)

(xv) Owper Meetingg. The Hotel's general manager shali meet with Owner's
Representative [as hereinafter defined in Section 4.01 (vii)] monthly to
review and discuss the previous and future month’s operating statement,

cash flow, budget, capital expenditures, important personnel matters and
the general concems of Owner and Manager ("Monthly Owner's Meeting").
In addition, a representative of Manager's corporate staff ehall meet with
Owner's Representative quarterly to review and discuss the previous and
future quarter's cpetating statement, cash flow, budget, capital
expenditures, Important personnei matters and the general concems of
Owner and Manager ("Quarterly Owner's Meeting”). Except to the extent
otherwise mutually agreed upon by Owner and Marager, all Monthty
Owners Meetings and Quarterly Owners Meetings shall be held at the
Hotel; and

(xv)) |psumnee. Manager shall procure and maintain throughout the Termm the
insurance coverages set forth on Exhibit"D."

ARTICLE 4
OWNER'S OBLIGATIONS

Sectign 4.01. Qwner's Obligations. During the Term, Owner shali have the

obligations set forth below:
M  License Agreemeni, Subject to Manager's obligation set forth in Section

3.01 hereof to direct the operation of the Hotel pursuant o the terms of the
License Agreement, Owner shall comply with all the terms and conditions of
the License Agresment (specifically including, but not limited to, Licensee’s
obligation to pay the fees, charges and contributions set forth in paragraph

5-
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3.C. of the License Agreement) and keep the License Agreement in full
force and effect from the Effective Date through the remainder of the Tem.
Nothing in this Agreement shall be interpreted in a manner which would
relieve Owner of any of its obligations under the License Agreement,

@) Mnd_?@_fm]ﬁ. Owner shall obtain and maintain, with Manager's
assistance and cooperation, all govemmental permissions, licenses and
its necessary to enable Manager to operate the Hote! in accordance

with the terms of this Agreement and the License Agreement;

Gn) Insurance. Owner shall procure and maintain throughout the Term the
insurance coverages sel forth on Exhiblt "E"

(@) Pre-Opening Furgls. Seven (7) days prior to the commencement of the
pre-opening program described in Section 3.01(), Ownear shall meke an
initial depostt of the sum specified on Exhibit "B" In the Pre-Opening Bank

- Account(s). Theresfter, Owner shall deposit such funds in the Pre-Opening
Bank Account(s) as are set forth in the funding schedule attached to the
Pre-Opening Budget;

) Operafing Funds. Owner shall provide all funds necessary to enable
Manager to arrange and operate the Hotel in accordance with the terms of
this Agreement, subject to the Operating Budget, and the License

Agreement  Owner agrees to deliver to Manager for depostt into the Bank
Account(s) on the Opening Date the amount specified on Exhibit "B" which
amount shall be the *Minimum Balance” 0 be maintained by Owner during
the first year of the Hotel's operation. The Minimum Balance thereafter
shall be no less than the Hotel's operating costs for the preceding fiscal
month. The Minimum Balance shall serve a8 working capital for the Hotel's
operations. Owner agrees, upon Manager's written request, to immediately
furnish Manager with sufficient funds to make up any deficiency in the
Minimum Batance.

(Vi) Capital Funds. Subject to the Capital Budget, owner shall expend such
amounts for renovation programs, fumishings. equipment and ordinary
Hotel capital replacement ftems as areé required from fime to time to (2)

mairtain the Hotel in good order and repair; (b) comply with the standards
referred to in the License Agreement; and (¢) comply with govemmental
regulations and orders.  Owner shall cooperate fully with Manager in
establishing appropriate procedures and timetables for Ownet to undertake

capita! replacement projects;

(viy Payments to Manager. Owner shal promptly pay o Manager all amounts
due Manager under this Agreement;

7-
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(vi) Owners Representafive. Owner shall appoint a representative to represent
Owner In all matters relating to this Agreement and/or the Hotel ("Owner's
Representative’). Owner's initial Owners Representative shall be the

indwvidual named on Exhibit "B." Manager shall have the right to deal solely
with the Owner's Representative on all such matters provided, however, N0
such statement or representation shall otherwise amend or modffy this
Managsment Agree _the Operating Budget, or the Capital Budget nor
shall it replace the need for any “written” consent called for under the
Management Agreament. Manager may fely upon staternents and
representations of Owner's Representative as being from and binding upon
Owner, Owner may change g Owner's Representative from time to time
by providing written notice to Manager in the manner provided for herein.

Owner shall cause the Owners Representative to attend all Monthly
Owner's Meetings and Quarterly Owner's Meetings;

() Owpers Audits, Owner shall have the right to have its independent
accounting fim examine the books and records of the Hotel at any
reasonable time upaon forty-eight (48) hours notice to Manager. Owner, at

fts own expense, may reproduce or copy any of the books and records.
Manager shall retain each years books and records for at least eight years
after the year covered by each book and each record.

() Quiet and Peaceable Operatipn. Owner ghall ensure that Manager is able
1o peaceebly and quietly operate the Hote! in accordance with the terms of
this Agreement, free from molestation, eviction and disturbance by Owner

or by any other persen of persons claiming by, through or under Owner.
Owner shall undertake and prosecute all reasonable and appropriate
actions, judicial or otherwise, required to assure such quiet and peaceable
operations by Managef.

ARTICLE S
MANAGEMENT FEE

Segtion §,01. Management Feg. On the fiteenth (15th) day of each fiscal month
after the Opening Date, Manager is authorized by Owner to pay itself from the Bank
Accourt(s) the Management Fees calculated in the manner set forth on Exhibit "C* The
calculation of each month’s Management Fees shall be included as part of the Staterment
given by Manager to Owner the next month pursuant to Saction 3.01(vi) hereot.

ARTICLE 6
M_MS_AN_MM_B—‘LE!

Sectign 6.01. Claims and Liability. Owmner and Manager mutually agree for the
benefit of each other to look only to the appropriate insurance coverages in effect

-8-
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pursuant to this Agreement in the event any demand, claim, action, damage, [oss, liability
or expense occurs as a result of njury to person of damage to propery regardless
whether any such demand, claim, action, damage, loss, llability or expense is caused or
contrbuted to, by or results from the negligence of Owner or Manager or their
subsidiaries, affiliates, employees, directors, officers, agents or independent contractors
and regardiess whather the njury to person or damage to property occurs in and about
the Hotel or elsewhers 85 3 result of the performance of this Agreement. Nevertheless. In
the event the nsurance proceeds are insuflicient or there is no insurance coverage to
satisfy the demand, claim, action, loss, liabillty or expense and the same did not arise oul
of the gross negligence of willful misconduct of Manager, Owner agrees, at its expense,
to indemnify and told Manager and its subsidiaries, affillates, officers, directors,
employees, agents of Independent contractors harmless to the extent of the excess
fiablity was the result of the gross negfigance, willful misconduct or breach of this
Management Agreement by Oowner. Further, nevertheless, in the event the insurance

roceeds are insufficient or there is no Insurance coverage 10 satisfy the demand, claim,
action, loss, llability or expense and the same did not arise out of the gross negligence of
wiliful misconduct of Owner, Manager agrees, at s expense, to indemnify and hold
Owner and its subsidiaries, sffiliates, officers, directors and employees hamless to the
extent of the excess liability was the resuft of the gross negligence or wiltful misconduct by

Manager,

Section 6,02. Survivgl. The provisions of this Atticle & shall survive any
cancellation, termination or expiration of this Agreement and shal remaln in full force and
effect until such ime as the applicable statute of limitation shall cut off all damands,
claims, actions, damages, losses, liabililes or expenses which are the subject of the

provisions of this Asticie 6.
ARTICLE 7
OSURE, EMERGENCIES AND S
Section 7.Q1. Events of Force Majeure. If at any time during the Termmn of thie

Agreement it becomes necessary, in Manager's opinlon, to cease operation of the Hotal
in order 1o protect the Hote! and/or the health, safety and welfare of the guests and/or
employees of the Hotel for reasons beyond the reasonable control of Manager. such as.
but not fimited to, acts of war, insurreclion, cvil stiife and commotion, laber unrest,
govemnmental regulations and ordets, shortage or lack of adequate supplies or jack of
ekilled or unskilled smployees, contaglous ilness, catastrophic events or acts of God
('Force Majeure”), then In such event or similar evants Manager may close and cease
operation of all or any part of the Hotel, reopening and commencing operation when
Manager desms that such may be done without jeopardy to the Hotel, fts guests and
employees.

Manager and Owner agree, except as otherwise provided herein, that the time
within which a party is required to perform an obllgation and Manager’s right to manage
the Hotel under this Agreement shall be extended for a period of time equivalent to the
~ period of delay caused by an event of Force Majsure.

-9-
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Segtion 7.02. Emergencies. If a condition of an emergency nature ghould exist
which requires that immediate repairs be made for the preservation and protection of the
Hotel, fts guests of employees, of to assure the continued operation of the Hotel,
Manager is authorized to take all actions and to make all expenditures necessary to repalr
and comrect such condition, regardiess whether provisions have been made in the
applicable budget for such emergency expenditures. Expenditures made by Manager in
connection with an emergency shall be paid, in Manager's sole discretion, out of the Bank
Account(s). Owner <hall immediatoly replenish such funds pald from the Bank Account(s).
Manager shall promplly attempt to notify Owner by telephone of other appropniate means
#f an emergency condition ocCUrs. .

ARTICLE 8
CONDENNATION AND CASUALTY

Segtiop_8.01. Conderunatiop. If the Hotel is taken In any eminent domain,
expropriation, condemnation, compulsory acquisition or similar proceeding by 2
competent authority, this Agreement shall automatically terminate as of the date of taking
or condemnation. Any compensation for the taking or condemnation of the physical
faclity comprising the Hotel shall be paid to Owner. Manager, however, with the full
cooperation of Owner, shall have the right to file @ claim with the appropriate authorities
for the loss of Management Fee income for the remainder of the Term and any extansion
thereof because of the condemnation or taking. fonlya portion of the Hotel is so taken
and the taking does not make It unreasonable or imprudent, in Manager's and Owner's
opinion, to operate the remalnder as a hotel of the type immediately preceding such
taking, this Agresment shall not terminate. Any compensation shall be used, however, in
whote or in part, to render the Hotel 2 complete and satlsfactory architectural unit as 2
hotel of the same type and class as t was immediately preceding such taking of

condemnation.

Section_8.0Z Casualty. In the event of a fire or other casusalty, Owner shall
comply with the terms of the Licanse Agreement and this Agreement shall remain in full
force and effect 8o long 2s the License Agreement remains in full force and effact.

ARTICLE 9
TERMINAT

Spction 9.01. Bapkryptcy and Dissolution. If either party Is voluntarity or
involuntarily dissolved of declared bankrupt, insolvent, or commits an act of bankruptcy,
or if a company enters into liquidation whether compulsory or voluntary otherwise than for
the purpose of amalgamation of reconstruction, or compounds with its creditors, or has 2
receiver appointed over all or any part of its assets, of passes fifle in lisu of foreclosure,
the other party may tarminate this Agreement immediatety upcn gerving notice 1o e
other party, without liability on the part of the terminating party. Notwithstanding anything
In this Section 9.01 to the contrary, f Manager continues to be pald promptly on a

10-
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monthly basis tts Management Fees and i the operation of the Hotel is not materially
impaired, in Manager's opinion, then Manager shall ot have the right of termination

under this Aticle 8.
Section 9.02 Manager's Tepmination ight Upor_the Termination Ligense
Agreament. If the License Agreement is terminated for any reasan, Manager may

terminate this Agreement immediately upon serving notice to Owner, vathout fizbility on
the part of Managef. Upon such termination, unless specifically provided otharwise :
herein, Manager shall be entitied to receive the Termination Fee calcutated in the manner
eet forth on Exhibit "B.” Notwithstanding anything contained herein, Manager ghall not be
antitled to recelve the Termination Feg if the License Agrecment is terminated because of
Managers failure to perform s obfigations hereunder and Managers failure was not
caused by the failure of Owner to perform its obligations hereunder.

Section 9.03. Breach. I efther party, during the Term of this Agreement,
commits a breach of this Agreement by failing to keep, perform or observe any covenant,
pbligation or agreement required to be kept, performed of observed by such party under
the terms of this Agreement, and the defaulting party fails to remedy or correct such
breach within thirty (30) days after receipt of notice of such breach from the
non-defaulting party, then the non-defautting party may terminate this Agreement, without
prejudice to lts right to seek damages ot other remedles available 1o it at law or In equity,
at the expiration of such thirty (30) day period; provided, however, that if the breach is
non-monetary and is of a nature that it cannot rasasonably be remedied or corrected within
such thirty (30) day period, then such thirty (30) day period shall be deemed to be
extended for such additional period as may reasonably be required to remedy of comrect
the same if the party commitling the breach promptly commences to remedy the breach
upon receipt of the other party’s notice and continues therewith with due diligence.
Managers right fo a “termination fee” will be waived in the event that Manager Is
taminated because of a breach. :

Section 8.04. Qwner's Eafly Termination Right. Owner, at its opticn, may
terminate this Agreament upon sixty (60) days wrtten natice to Manager provided, along
with said notice, Owner pays Manager the Termination Fee calculated In the manner set
Jorth on Exhibit "B.” ‘

Section . Manager's Right to Terminate Upeh Sale, If there is fo be a
*Change in Ownership” as defined In the Llcense Agreament and the new owner of the

Hotel has not received an Embassy Suites License Agreement for the operation of the
Hotel (for purposes of this Section 9.05, said agreement shall be raferred to as the
Yicense Agreement), Manager shall have the right upon giving notice to Owner to
terminate this Agreement on the date the Change of Ownership occurs. If there s a
Change of Ownarship and the new owner of the Hotel receives 8 License Agreement, but
does not enter into an assumption agreement, pursuant to which the new owner assumes
all of Owner's obligations hereunder which accrue from and after the date the Change of
Ownership occurs, with Manager prior o the date the Change of Ownership occurs,
Manager shall have the right, upon giving notice to Owner, to terminate this Agreement
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on the date the Change of Ownership occurs. If Manager teminates this Agreement
pursuznt 10 this Section 9.05, (in addition to payment of all other fees and reimbursable
sums due to Manager to the date of termination), Manager shall have the right to receive
the Termination Fea calculatad in the manner set forth on Exhibit *B. If a Change of
Ownership OCCUTS, and the new owner obtains a License Agreement and the new owner
and Manager enter into an assumption agreerment pursuant to which this Agreement
remains in full force and effect, Manager shall not receive a Temination Fee. -

Section 9,06. Delays. Notwithstanding any other provision of this Agreement, (1)
# Ownar fails to deliver to Manager a completed Hotel ready for operation on of before
the date specified on Exhiblt °B," or (i) if any event of the type described in Atticle 7 or 8
occurs after Manager receives possession of the Hotel and Manager i unable to oparate
the Hotel for a period of ninety (90) days, Manager shall have the option to terminate this
Agreement upon thirty (30) days prior written notice to Owner, without lfability on the part
of Manager, its parent or their subsidiaries or affiliates.

Sectlon 3.07. Employment SQ]iclmﬁog_Restricﬁon Upon Terminatigpn. Owner
and its affiliates and subsidiaries and their successors hereby agree not to soliclt the
employment of the Hotel general manager of assistant general manager at any time
during the term of this Agreement without Manager's prior wiitten approval. Furthermore,
Owner and its affiliates and subsidiaries and succassors agree not to employ the Hotef's
general manager of assistant general manager for a perlod of twelve (12) months after
the temnination or expiration of this Agreement, without Manager's prior written approval.

ARTICLE 10
APPLICABLE LAW AND ARBITRATION

Section 10.0]. Applicable Law. The interpretation, validity and performance of
this Agreement shall be governed by the procedural and substantive laws of the state of
Califomnia and any and all disputes, except those specifically referred to below, shall be
brought and maintained within that state. If any judicial autharity holds or declares that

the law of another jurisdiction is applicable, this Agreement shall remain enforceable
under the [aws of that jurisdiction.

Section 10.02. Arbitration of Financial Matters.

: Subsection 10.02.1. Matters to be Submitted to Arbjtration. In the case
of a disputa with respect 10 any of the following matters, either party may submit such
matter ta arbitration which shall be conducted by the Accountants (as hereinafter defined
in Subsection 10.02.2):

(a) computation of the Management Fees;
(b) reimbursements due to Manager under the provisions of Section

11.15;
(@ any adjustment in the Minimum Balance under the provisions of

“12-
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Sectlon 4.01 (V)

(@ any adjustrnent in doliar amounts of insurance coverages required {o
pe maintained; and

(e) any dispute conceming the approval of an Operating Budget or the
Capital Budget

All disputes conceming the above matters shall be submitted to the Accountants.
The decision of the Accountants with respect to any matters submitted to them under this
Subsaction 10.02.1 shall be binding on both parties hereto.

Subsegtion 10.02.2. M@m. The "Accountants” ghall be one
of three (3) firms of certified public accountants of recognized national standing in the
hotal industry. Untd otherwise agreed to by the parties, the three (3) firns shall be Arthur
Andersen & Co., Coopers and Lybrand, and Pannell Kerr Forster, notwithstanding any
existing relationships which may exist between Owner and such accounting fims ot
Manager and such scoounting firms. The party deslring to submit any matter to
arbitration under Subsection 10.02.1 ghall do so by writlen nofice to the other party, which
notice shall set forth the items fo be arbtrated and such party’s cholce of one of the three
(3) accounting fims. The party receiving such notice shall within fifteen (15) days after
receipt of such notice elther approve such choice, or designate one of the rernaining two
(2) firms by written notice back o the first party, and the first party shall within fifteen (i5)
days after recelpt of such notice either approve such chelce or disapprove the same. If
both parties shall heve approved one of the three (3) firms under the preceding sentence,
then such firm shall be the "Accountants” for the purposes of arbitrating the dispute; if the
parties are unable to agree on an accounting firm, then the third firm, which was not
designated by etther parly, shall be the "Accountants” for such purpose. The
Accountants shall be required to render a decislon in accordance with the procedures
described in Subsection 10.02.3 within ffteen (5) days after being notified of their
selection. The fees and expenses of the Accountants will be paid by the non-prevaillng
party ¥ the prevalling party’s lssues are wholly substantiated by the Accountants.
Otherwise, the fees and expenses of the Accountants shall be divided equally.

MQQ_‘LQ@L@. Progedyres. In all arbitration’ proceedings
submitted to the Accountants, the Accountants shall be required to agree upon and
approve the substantlve position advocated by Owner or Manager with respect to each
disputed item. Any dedision renderad by the Accountants that does not reflect the
posifion advocated by Owner of Manager shall be beyond the scope of authority granted
to the Accountants and, consequently, may pe overtumed by efther party.
procesdings by the Accountants shall be conducted in accordance with the Uniform
Arbitration Act, except to the extent the provisions of such act are modified by this
Agreement or the mutus agreement of the parties. Unless otherwise agreed, all
arbitration proceedings shall be conducted at the Hotel.

Secfion 10.03. Performance puring Disputes. It is mutualy agreed that during

any kind of controversy, ¢claim, disagreement of dispute, including a dispute as to the
validity of this Agreement, Manager shall remain in possesslion of the Hotel as Manager,

A3
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and Owner and Manager shall continue their performance of the proviglons of this
Agreement and 1t3 axhbits. Manager shall be entitled ta injunctive relief from @ civil court
or other competent authority to maintain possession in the event of a threatened eviction
during any dispute, controversy, claim of disagresment arising out of this Agreement.

ARTICLE 11
GENERAL PROVISIONS

Section 11.91, Aythorization. Owner and Manager represent and warrant to
each other that thelr respective corporations have full power and authority to exacute this
Agreement and to be bound by and perform the tems hereof. On request, each party
shall fumish the other evidence of such authority.

Section 11.02. Relationship- Manager and Owner shall not be construed as
joint venturers or partnars of each other by reason of this Agreement and neither shall
have the power to bind or obligate the other except as set forthin this Agreement.

Section 11,03 ' ¢ Contractual Authority in the Performanceg of this
Agregment. Manager is authorized to make, enter Into and perform in the name of and
for the account of Owner any contracts desmed necessary by Manager to perform its
obligations under this Agreement.

Section _11.04. Further Actions. Owner and Manager agree 1o execute all
contracts, agreements and documents and to take all actions necassary fo comnpty with
the provisions of this Agreement and the intent hereof.

Section 11.05. Successors and Asslgng. Provided a majority of the Embassy
Suite management agreements are being assigned to another sntity or entities, Owner's
consent shall not be required for Manager to assign any of its rights, intorests or
obligations as Manager hereunder to any parent, subsidlary or affillate of Manager or
Promus Hotels, Inc., provided that any such assignee agrees to be bound by the terms
and cond!tions of this Agreement. The acquisition of Manager of its parent company by a
third party shall not constitute an assignment of this Agreement by Manager and this
Agreement shall remain In full force and effect between Owner and Manager. Except as
hereln provided, Manager shall not assign any of its obligations hereunder without the
prior written consent of Owner, which shall not be unreasonably withheld or delayed.
Owner shall be deemed to have consented to such an assignment of this Agreement if
Owner has not notified Manager in writing to the contrary within fiteen (15) days after
Owner has received Manager's request for Owner's congent to an assignment. Manager
shall have the right to pledge or assign #ts right to receive the Management Feeg
hereunder without the prior written consent of Owner. n the event of any such pledge or
assignment, Owner shall have no right of set off, counterclaim or defense of payment
against assignee. Owner's sole remedy for breach of Manager's obligations under this
Agreement shall be sult for damages or specific performance against Manager.

-14-
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Owner shall have the right to assign this Agreement to the person or entity which
has obtained title to the Hotel and 2 Embassy Suttes License Agreement for the Hotel.
Except as hereinabove provided, Owner shall not have the right o assign this Agreement.

Sectlon 11.08. Nofices, All notices or other communications provided for in this
Agreement shall be in writing and shall be either hand delivered, delivered by certified
mail, postage prepald, retum recelpt requested, delivered by an overnight delivery
service, or delivered by facsimile machine (with an executed original sent the same day
by an ovemight delivery senvice), addressed as set forth on Exhibit "B." Notices shall be
deemed delivered on the date that is four (4) calendar days after the notice is depcsited
in the U.S. mall (not counting the maling date) if sent by certified mall, or, f hand
delivered, on the date the hand defivery Is made, or if delivered by facsimlle machine, on
the date the transmission is made. [f given by an ovemight delivery servics, the notice
shall be deamed delivered on the next business day following the date that the notice Is
deposited with the overnight delivery service. The addresses glven above may be
changed by any party by notice given in the manner provided herein.

Section 11.07. Documents. Owner shall furnlsh Manager copies of all leases,
title documents, property tax receipts and bills, insurance statements, all financing
documents (including notes and mertgages) relating to the Hotel and such other
documents pertaining to the Hotel as Manager shall request.

Section 11.08. Defense. To the extent there is insurance to pay for the cost of
defense and to pay liabilty, Manager shall defend and/or settle any claim or legel action
brought against Manager or Owner, individually, jointly or severally in connection with the
operation of the Hotel Subject to the right of any insurance company to defend and
subject 1o Californla legal restrictions on the amount of fees to be paid by insurance
companies resenving rights, but having a duty to defend, Manager shall retain and
supervise legal counsel, accountants and such other professionals, consultants and
specialists as Manager doems appropriate to defend and/or gettle any such claim or
cause of action covered by insurance. All liabilities, costs and expenses, including
attorneys’ fees and disbursements, Incurred in defending and/or settling any such claim or
legal action which are not covered by Insurance or If Insurance is not sufficient shall be
handled in the manner described in Section 6.01 above,

. Walvers. No failure or delay by Manager or Owner to inslst upon
the strict performance of any covenant, agreement, term of condition of this Agreement,
or to exerclse any right or remedy consequent upon the breach thereof, shall constitute a
waiver of any such breach or any subsequent breach of such covenant, agreement, term
or condiion. No covenant, agreement, term, of condition of this Agreement and no
breach thereof shall be waived, altered or modified except by written instrument. No
waiver of any breach shall affect or alter this Agresment, but each and every covenant,
agreement, term and condition of this Agreement shall continue in full force and effect
with respect to any other then existing or subsequent breach thereof.
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Section_11.10. Changes. Any change to or modification of this Agreement
including, without limitation, any change in the application of thls Agreement to the Hotel.
must be evidenced by a written document signed by both parties hereto.

Section 14.11. Captions. The captions for each Article and Section are intended
for convenienca only.

Seyarability. If any of the terms and provisions hereof shall be

Section 11.12.

held invalid or unenforceable, such Irvalidity or unenforceability shall not affoct any of the l
other terms or provisions hereof. if, however, any material part of a pacty’s rights under

this Agreement shall be declared Invalld or unenforceable, (specifically including

Manager’s right to receive s Management Foes) the party whose rights have been

declared invalld or unenforceable shall have the option to terminate this Agreement upon

thity (30) days writien notice to the other party, without liabllity on the part of the

terminafing pary.

n 11.13. Interest. Any amount payable to Manager or Owner by the other
which has not been paid when due shall accrus interest at the lesser of. (a) the highest
legal limit in the state in which the Haotel is located. (b) the highest legal limit in the state of
Tennessee, or (c) two percentage points (2%) over the published base rate of interest
charged by Citibank, N.A,, New York, New York, to borrowers on ninety (80) day
unsecured commercial loans, as the same may be changed from time to time.

4, Reimbyrsement. The performance by Manager of its
responsibilities under this Agreement are conditioned upon Owner providing sufficient
funds to Manager on a timely basis fo enable Manager to perform its obligations
hereunder. Nevertheless, Manager shall be entitled, at its option, to advance funds or
contribute property, on behalf of the Owner, to satisfy obligations of Owner in connection
with the Hotel and this Agreement. Manager shall keep appropiiate records to document
all reimbursable expenses paid by Manager, which records shall be made avaliable for
inspection by Owner or its agents upon request. Owner agrees to reimburse Manager
with interest upon demand for money paid or property cortrbuted by Manager to safisfy
obligations of Owner in connection with the Hotel and this Agreement. Interest shall be
caleulated at the rate set forth in Section 11.13 from the date Owner was obligated to
rernit the funds or contribute the property for the satisfaction of such obligation to the date
reimbursement is made.

Section 11.15. Travel and Out-of-Pocket Expenses, Subject to the Operating
Budget, Manager shall be reimbursed for all travel and out-of-pocket expenses of
Manager's employees reasonably incurred in the performance of this Agreement.
Manager shall have sole discretion, which shall not be unreasonably exercised, to
determine the necessity for such travel or other expenses.

Section 11.16. Set off. Without prejudios to Manager's right to terminate this
Agreement pursuant to the provisions of this Agreement, Manager may at any time and
without notice to Owner set off or transfer any sum or sumé held by Manager or other

18-
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member of Promus Hote's, Inc. fo the order or on behalf of Owner or standing to the
credit of Owner in the Pre-Opening Bank Account(s) or Bank Account(s) in or towards
satisfaction of any of Owner's liablities to Manager in respect of all sums due to Manager
under the terms of this Agreemernt. :

Saection 11.17. Third Party Beneficiary, This Agreement s exclusively for the
beneftt of the parties hersto and it may not be enforced by any party other than the
parties to this Agreement and shall not give rise to fiability to any third party other than the
authorized successors and asslgns of the parties hereto.

Section 11,18. Brokerage. Manager and Owner represent and warrant to each
other that neithar has sought the services of a broker, finder or agent in this transaction,
and neither has eamployed, nor authorized, any other person to act in such capacity.
Manager and Owner each hereby agrees to Indemnify and hold the other harmless from
and agalnst any and all claims, loss, liability, damage or expenses (including reasonable
attormneys’ fees) sulfered or Incurred by the other party as @ result of a claim brought by a
person or entlty engaged or claiming to be engaged as a finder, brokar or agent by the

indemnifying party.

Section 11,19- Survival of Covenants. Any covenant, term or provision of this
Agreement which, in order to be effective, must survive the termination of this Agreement,
shall survive any such termination.

Section 11.20. Estoppel Cortificate. Manager and Owner agree to fumish to the:
other party, from time to time upon request or at the request of Owner, to a Lendar
holding a securtty interest in the Hotel, an estoppe! certificate in such reasonable form as
the requesting party may request stating whether there have been any defaults under this
Agreement known to the party fumishing the estoppel cettificate and such other
information relating to the Hotel or the Management Agreement as may he reasonably
requested. ‘

Section 11.21. Other_Agreements. Except to the extent as may now or
hereafter be specifically provided, nothing cantained in this Agreement shall be deemed
to modify any other agreement between Owner and Manager with respect to the Hotel or

any other property.

Section 11.22. Periods of Time. Whenever any determination is to bs made or
action is to be taken on a date specified In this Agreement, if such date shall fall on &
Saturday, Sunday or legal holiday under the laws of the state of Tennessee and/or the
state in which the Hotel is located, then in such event said date shall be extended to the
next day which Is not a Saturday, Sunday or legal holiday.

Section 11.23. Preparation of Agreement. This Agreement shall not be
construed more strongly against either party regardless of who is responsible for its
praparation.

A7~
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Section 11.24. Exhibits. All exhibits attached hereto are incorporated herein by
reference and made a part hereof as if fully rewritten or reproduced herein.

Section 11.25. Aftorneys' Fees and Other Costs. The parties to this
Agreement shall bear their own attorneys' fees in relation to negotiating and drafting this
Agreement. Should Owner or Manager engage in litigation to enforce their respective
rights pursuant to this Agreement, the prevailing party shall have the right to indemnity by
the non-prevailing party for an amount equal to the prevailing party's reasonable
attorneys' fees, court costs and expenses arising therefrom.

Section 11.26. Counterparts. This Agreement may be executed in two (2) or
more counterparts, each of which shall be deemed an original.

The parties have respectively caused this Agreement to be executed as of the
respective dates shown below.

OWNER:

LANDMARK HOTELS, LLC., a California limited !
liability company
Lo TEC

Frchsan #. # Famie ,

. o LI Ly e
itness o W m

iﬂh« Ditj;Sngg?gjﬁf oL Davip

WiThess ﬁ ( ) Memaging oo b

ANAGER:

PROMUS HOTELS, INC.

%M_ By: %/%W

Its: D \/'D lv/SHF‘KF
SENIDR VICE PRESIDPENT

Date: _SEPTEMBER 17, 19419

-18-
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EXHIBIT "A™
LICENSE AGREEMENT
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EXHIBIT "B"
DEAL SPECIFIC TERMS

TERM: Ten (10) years from the Opening Date

EXTENSION TERM: TWO FIVE YEAR RENEWAL OPTIONS
INITIAL DEPOSIT IN PRE-OPENING BANK ACCOUNT(S):
INITIAL MINIMUM BALANCE FOR THE BANK ACCOUNT(S):
INITIAL OWNER'S REPRESENTATIVE:

DISBURSEMENT PRICRITY SCHEDULE: '

Each fiscal month Manager, on behalf of Owner, shall disburse funds from the
Bank Account(s) in the following order of priority and to the extant available:

(a) all fess, assessments and charges due and payable under the License
Agreement when issued;

() the Management Fee,
() alireimbursable expenses due Manager,

(d) all other Hotel operating costs, as such costs and expenses are defined
under the accounting practices of Manager in conformity with generally
acoepted accounting practices consistently applied, specifically Including,
but not limited to, () the cost of operating equipment and opersting
supplies, wages, salarles and employes finge benefts, advertising and
promotional expenses, the cost of personnel training programs, utility and
energy costs, operating licenses and pemnits, grounds and landscaping
maintenance costs and equipment rentals approved by Manager as an
operating cost; (i) all expenditures made for maintenance and repairs to
keep the Hotel in good condition and repalr, specifically excluding
expenditures for Capital Replacements; and (i) premiums and charges on
the insurance coverages specified in Exhibit "D” incurred after the Opening
Date. There shall be excluded from the operating costs of the Hotel the
following, which shall be ownership costs of the Hotel:

B-1
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() depreciation of the Hote!, furnishings, fixtures and equipment; (i) rental
pursuant to a ground lease, if any, or any other lease payments; (i) debt
gervica (interest and principal) on any mortgage(s) encumbering the Hotel;
(V) property taxes and assessments; (v) amortization of pre-opening
expenses; (Vi) expenditures for Capital Replacements; (vii) audit, legal and
other professional or gpecial fees; (vil) premiums for ingurance coverages
specified in Exhiblt °E"; () equipment rentals approved by Manager as an
ownership cost; (x) administrative and general expenses and
disbursemants of Owner, including compensation of employees of Owner,
(xj) Federal, State and Jocal Franchise and Income Taxes; (xT) amortization
of bond discounts and morigage expenses, and (i) such other costs or
expenses which are nomally treated as ownership costs under the
accounting practices of Manager in conformity with generally accepted
accounting practices consistently applied;

(e) the following ownership costs, disbursed in the following order of priority
and to the extent available: ‘

® debt service upon any mortgage(s) encumbering the Hotel;

() an amount (annualized) to satisfy [and, building and personal
property taxes and assessments;

(i) an amount (annualized) to satisfy the premiums for the
insurance required to be obtained by Owner in accordance

with Exhibit "E"; and
(v) any lease payments.

After the disbursements set forth above, any excess funds remalning in the Bank
Acocount(s) over the Minimum Balance shall be distributed to Owner. If after making the
disbursements set forth above, there ghall be a deficiency in the Minimum Balance,
Owner shall immediately provide such funds as may be required to malntain the Minimum
Balance in the Bank Account(s).

NOTICES: Owner ' Manager:
Landmark Hotels LLC Promus Hotels, Inc.
450 Newport Center Dr-Ste. 480 755 Crossover Lane
Newport Beach, CA 92660 Memphis, TN 38117
Fax: 714/640-5058 Fax: 901/374-5050

Atn: Mark B. David Attn: Corporate Secretary
General Partner :

B-2
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TERMINATION FEE:

The "Termination Fee" shall be: (1) Seven Hundred Fifty Thousand ($750,000) i
the termination of this Agreement occurs between the Effective Date and sixty (60)
months after the Opening Date; (i) Five Hundred Thousand ($500,000) if the termination
of this Agreement occurs after the sixtieth (60) month after the Opening Date
Notwithstanding anything contained herein, there shall be no Termination Fee paid upon

the expiration of this Agreement.
OUTSIDE OPENING DATE:

ACCOUNTING FEE! $3,000 per month.
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EXHIBIT "C™
MANAGEMENT FEES

The "Management Fee" shall mean and referto: (1) a2 base management fee equal
{o two percent (2%) of adjusted gross revenues (as hereinafter defined), for years one
and fwo; two and ona-half percent (2.5%) of adjusted gross revenues for year three; and
three  percent (3%) of adjusted gross revenues thereafter plus (i) an incentive
management fee aqual o four percent (4%) of net operating income (as hereinafler
defined) with respect to each fiscal month during the term of this Agreement. '

| The term "Gross Revenues™ shall be defined as all revenues and income of any

| nature derived directly or Indirectly from the Hotel or from the use or operation thereof,

| whether on or off tha Site, including. total room sales; food and beverage sales, if any,
Jaundry, telephona, telegraph and telex revenues, other income, rental or other payments
from lessees, sublessees, llcensees and concessionaires (but not the gross recelpts of
such lessees, sublessees, licensees of concesslonalres) and the proceeds of business
interruption, use, occupancy or similar msurance.

The term "Adjusted Gross Revenues” shall be defined as Gross Revenues less
the following revenues actually received by the Hotel and included in Gross Revenues: (i)
any gratuities or service charges addad to a customer's bill or actually paid by any person
within the Hotel: (i) any credits or refunds made to customers, guests or patrons; (iii) any
sums and credits received by Owner for lost or damaged merchandise; (iv) any sales
taxes, excise faxes, gross receipt taxes, admission {axses, antertalnment taxes, tourist
taxes or charges and any transit occupancy taxes including taxes which would otherwise
have normally been paid but for provisions of the owners development and disposition
agreement with the City of Garden Grove; (v) any proceeds from the sale or other
disposition of the Hotel, fumishings and equipment or other capital assets; (vi} any fire
and extended coverage insurance proceeds; (vii) any condemnation awards; (vill) any
procaeds of financing or refinancing of the Hotel; and (ix) any interest on the Bank
Account(s). .

“The term “Net Operating Income” shall be defined as Adjusted Gross Revenues
tess (1) all departmental operating expenses, and () all undistributed operating expenses
including *Property Taxes", Insurance, Capital Replacement Reserve, and Debt Service.

C-1
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EXHIBIT "D"
INSURANCE

In accordance with Section 3.01(xv), Manager shall, on behalf of Owner and at
Owners expense, procure the insurance coverages hereinafter set forth and ensure that
they are in full force and effect at the time the pre-opening program commences and thet
they remain in full force and effect throughout the Term of this Agresment. All cost(s) and
expense{g) incurred by Manager in procuring the following insurance coverages shall be
pre<opening expenses i incurred prior to the Opening Date and operating costs ff
incurred after the Opening Date and shall be paid from the Pre-Opening Bank Account(s)

and the Bank Acoount(s) respediively:
Coverages: Amounts Of Insurance:
Comprehensive Genperal Liability $10,000,000
per location
Including -
Premises - Operations
Products/Completed Operations
Contractual
Personal Injury
Liquor Liabillty/Dram Shop (f ap plicable)
Elsvators and Escalators
Automobile Liabllify $10,000,000
Owned Vehiclées
Non-Owned Vehicles :
Uninsured Motorist where Requlred by Stalute
Aytomabfle Physical Damage (Optional)
Comprehensive (To Value
Collision if insured)
Workers' Compensation Statutory
Employer's Liability $1,000,000
Fidelity (Employes Dishonesty) As required
on d itios As required

All Insurance coverages provided for under this Exhibit "D" shall be effected by
policies issued by insurance companies () that are authorized to do business in the state
in which the Hote! is located; and (i) that are of good reputation and of sound and
adequate financial responating ,

standards or procedures.
D-1
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Manager shall deliver to Owner duly executed certificates of insurance with respect

to all of the policies of insurance procured, including existing, additional and renewal
policies.

Each policy of insurance maintained in accordance with this Exhibit "D," to the
extent obtainable, shall specify that such policies shall not be cancelled or materially
changed without at least thirly (30) days prior written notice to Owner and Manager.

Except as otherwise provided in the Agreement, Manager and Owner each
waives, releases and discharges the other from all claims or demands which each may
have or acquire against the other, or ag alnst each other’s subsidiaries, affliates, directors,
officers, agenis, employees, independent contractors or partners, with respect to any
daims for any losses, damages, liabllities or expenses (including attomeys’ fees) incurrad
or sustained by either of them on account of injury to persons or damage to property of
business arising out of the ownership, managemsnt, operation and maintenance of the
Hotsl, regardiess whether any such claim or dsmand may arise because of the fault of
negligence of the other party or its subsidiaries, afllliates, officers, employees, directors,
agents or Independent contractors. Each polficy of insurance malntained In accordance

with this Exhibit "D" shall contain a specific walver of subrogation reflecting the above.

All policles of [nsurance provided for under this Exhibit "D" shall be carried in the
name of the Manager. Owner's ‘nterest and that of any other appticable party will be
included in the coverage by an additional Insured endorsement.

All such policlas of Insurance shall be written on an "occurrence” basis, with no per
locafion aggregate limitation.

Either Manager or Owner, by notice to the other, shall have the right to require that
the minimum amount of insurance to be maintained with respect to the Hotel under this
Exhibit "D" be increased to make such insurance comparable with prudent industry
standards and fo reflect increases in llability exposures, taking Into account the size and
location of the Hotel.

Owner hereby authorizes Manager to utilize the services of and/or place the
insurance set forth in this Exhibi "D” with (i) any subsidiary of affiliated company of
Promus Hotels, Inc. in the insurance business as Manager deems appropriate; or (i) a
third party insurance carrier meeting the specifications set forth above.
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EXHIBIT "E”
INSURANCE

In accordance with Section 4.01(ii), Owner agrees, at its expense, fo procure and
maintain the following insurance coverages, as feasonably adjusted from time to time,
throughout the Term of this Agreement:

Coverages: - Amoynts Of Insurance:
Bullders Risk - Completed value

of the Hotel

All risk for term of the initial

and any subsequent Hotel

construction and renovation.

| Reala nal Pr 100% replacement

value of buiiding

Blanket Coverage and contents

Replacement Cost - all risk
Boiler Machinery - written on a

comprehensive fomrn
uslness Interruptio Calculated
yearly based
Blankst Coverage for the perils on astimated
Insured against under Real Hotel
and Personal Property in revenues.
this Exhibit "E." This coverage

L SORRS RN | RPN
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MANAGEMENT AGREEMENT

This Management Agreement ("Agreement") is made and entered into on this 2_7*“

day of el _, 199% ("Effective Date") between Landmark Hotels, LLC., a California
limited liability company, whose address is 450 Newport Center Drive, Suite 480, Newport
Beach, CA 92660 ("Owner”) and Promus Hotels, Inc., a Delaware corporation, whose
address is 755 Crossover Lane, Memphis, TN 38117 ("Manager”).

ARTICLE 1
THE HOTEL

Section 1.01. The Hotel. The subject matter of this Agreement is the
management of the "Hotel," as defined in the Embassy Suites License Agreement
attached hereto as Exhibit "A" (hereinafter collectively referred to as the "License
Agreement"), by Manager. The License Agreement shall exclusively govern Owner's
right to use the Embassy Suites "System” (as defined in the License Agreement) in the
operation of the Hotel. Owner hereby expressly acknowledges that it shall not derive any
rights in or to the use of the "Embassy Suites" name or the Embassy Suites System from
this Agreement. In the event that the License Agreement covers the same matter (for
example, insurance) as set forth in this Agreement, the provisions of the License
Agreement shall apply and prevail over the comparable provisions contained in this
Agreement.

ARTICLE 2
TERM

Section 2.01. Opening Date. Manager shall open the Hotel to the public and
commence doing business as a Embassy Suites hotel on the date all the conditions
precedent in this Agreement and the License Agreement to the opening of the Hotel as a
Embassy Suites hotel have been satisfied ("Opening Date"), which date shall be
confirmed in an addendum to this Agreement. .

Section 2.02. Term. The term shall commence on the Effective Date and
continue for the term of years from the Opening Date set forth on Exhibit "B" ("Term").

Section 2.03. Extension of Term. The Term of this Agreement may be extended
in the manner set forth on Exhibit "B." If Manager desires to so extend, Manager shall
provide written notice of the exercise of each renewal option prior to 180 days before the
end of the Term of the Agreement, as the same may have been extended.




ARTICLE 3
MANAGER'S OBLIGATIONS

Section 3.01. Manager's Obligations. Manager shall, on behalf of Owner and at
Owner's expense, direct the operation of the Hotel pursuant to the terms of this
Agreement and the License Agreement. Manager shall be exclusively responsible for
directing the day-to-day activities of the Hotel and establishing all policies and procedures
relating to the management and operation of the Hotel. Except as specifically otherwise
provided, all cost(s) and expense(s) incurred by Manager in association with the
performance of the obligations hereinafter set forth shall be pre-opening expenses if
incurred prior to the Opening Date and operating costs if incurred after the Opening Date
and shall accordingly be paid from the Pre-Opening Bank(s) Account as hereinafter
defined in Section 3.01(i) or the Bank Account(s) as hereinafter defined in Section 3.01(iv)
below. Manager, during the Term, shall have the following obligations:

(i) Pre-Opening. Six (6) months prior to the scheduled Opening Date,
Manager shall commence implementation of a pre-opening program which
shall include all activities necessary to financially and operationally prepare
the Hotel for opening. To implement the pre-opening program, Manager
shall prepare a comprehensive pre-opening budget which shall be
submitted to Owner for Owner's approval ninety (90) days after the Effective
Date ("Pre-Opening Budget"). All costs and expenses of the pre-opening
program shall be paid from a special bank account(s) opened by Manager
in the name of Owner upon which only Manager's designees shall be
authorized to draw ("Pre-Opening Bank Account(s)"). After all pre-opening
expenses have been paid, the balance in the Pre-Opening Bank Account(s)
shall be returned to Owner and the Pre-Opening Bank Account(s) closed.
Manager shall have no authority to incur any pre-opening cost or expense
(including but not limited to use of Off-Site Personnel) except as provided
for in the approved Pre-Opening Budget; this limitation shall apply to all pre-
opening costs and expenses. In preparing the Pre-Opening Budget,
Manager shall confer with licensor under the License Agreement regarding
any of its pre-opening requirements in order for the Pre-Opening Budget to
reflect any requirements under the License Agreement.

(i) Personnel. Manager shall be the sole judge of the fitness and qualification
of all personnel working at the Hotel ("Hotel Personnel") and shall have the
sole and absolute right to hire, supervise, order, instruct, discharge and
determine the compensation, benefits and terms of employment of all Hotel
Personnel. All Hotel Personnel shall be employees of Manager. Manager
shall also have the right to use employees of Manager, Manager's, parent
and subsidiary and affiliated companies, not located at the Hotel to provide
services to the Hotel ("Off-Site Personnel”). All expenses, costs (including,
but not limited to, salaries, benefits and severance pay), liabilities and
claims which are related to Hotel Personnel and Off-Site Personnel shall be
pre-opening expenses or operating expenses as appropriate.

2-




(i)

(iv)

v)

Manager shall provide Owner an opportunity to interview each proposed
general manager for the Hotel prior to the appointment of said individual to
the position of Hotel general manager. Manager shall solicit and seriously
consider the opinions of Owner on said individual prior to making a final
decision on the appointment of such individual to the position of Hotel
general manager.

Hotel Policies. Manager shall determine the terms of guest admittance to
the Hotel, establish room rates, and use of rooms for commercial purposes;

Bank Accounts. Manager shall open and operate the Hotel's bank
accounts. All sums received from the operation of the Hotel and all items
paid by Manager arising by virtue of Manager's operation of the Hotel shall
pass through bank account(s) established by Manager in Owner's name at
such banks as Manager and Owner shall mutually agree ("Bank
Account(s)"); only Manager's designees shall be exclusively authorized to
operate and draw from the Bank Account(s). Each fiscal month Manager,
on behalf of Owner, shall disburse funds from the Bank Account(s) in the
order of priority and to the extent available in accordance with the priority
schedule set forth on Exhibit "B." Notwithstanding anything herein to the
contrary, except for management fees and fees due under the license
agreement, no funds shall be disbursed except those authorized in the Pre-
Opening Budget, the Operating Budget or authorized in writing by Owner.

Operating Budgets. Manager shall, not less than forty-five (45) days prior to
the scheduled Opening Date submit to Owner, for Owner's approval, a
proposed operating budget for the ensuing full or partial fiscal year, as the
case may be ("Operating Budget"). Thereafter, Manager shall, not less
than forty-five (45) days prior to the commencement of each full fiscal year,
submit to Owner, for Owner's approval, a proposed Operating Budget for
the ensuing full or partial fiscal year, as the case may be.

Owner's approval of the Operating Budget shall not be unreasonably
withheld and shall be deemed given unless a specific written objection
thereto is delivered by Owner to Manager within fifteen (15) days after
submission. Owner shall review the Operating Budget on a line-by-line
basis. To be effective, any notice which disapproves a proposed Operating
Budget must contain specific objections in reasonable detail to individual
line items.

If the initial Operating Budget contains disputed budget item(s), said item(s)
shall be deemed adopted until Owner and Manager have resolved the
item(s) objected to by Owner or the Accountant(s) (hereinafter defined in
Section 10.02) have resolved the item(s) objected to by Owner. Thereafter,
if Owner disapproves or raises objections to a proposed Operating Budget

'
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(vi)

in the manner and within the time period provided therefore, and Owner and
Manager are unable to resolve the disputed or objectionable matters
submitted by Owner prior to the commencement of the applicable fiscal
year, the undisputed portions of the proposed Operating Budget shall be
deemed to be adopted and approved and the corresponding line item
contained in the Operating Budget for the preceding fiscal year shall be
adjusted as set forth herein and shall be substituted in lieu of the disputed
items in the proposed Operating Budget. Those line items which are in
dispute shall be determined by increasing the preceding fiscal year's
corresponding line items by an amount determined by Manager which does
not exceed the Consumer Price Index for All Urban Consumers published
by the Bureau of Labor Statistics of the United States Department of Labor,
U.S. City Average, all items (1984-1 986=100) for the fiscal year prior to the
fiscal year with respect to which the adjustment to the line item is being
calculated or any successor or replacement index thereto. The resulting
Operating Budget obtained in accordance with the preceding sentence shall
be deemed to be the Operating Budget in effect until such time as Manager
and Owner have resolved the items objected to by Owner.

Manager shall revise, subject to Owner’s written consent which shall not be
unreasonably withheld, the Operating Budget from time to time, as
necessary, to reflect any unpredicted significant changes, variables or
events or to include significant, additional, unanticipated items of income or
expense. Manager shall be permitted to reallocate part or all of the amount
budgeted with respect to any line item to another line item providing a line
item from which money is being transferred shall not be reduced by more
than 5% of the original budget for such line item without the Owner’s written
consent which shall not be unreasonably withheld, Manager shall be
permitted to make such other modifications to the Operating Budget as
Manager deems necessary and for which Manager obtains Owner’s written
consent which shall not be unreasonably withheld. Owner acknowledges
that the Operating Budget is intended only to be a reasonable estimate of
the Hotel's income and expenses for the ensuing fiscal year. Manager shall
not be deemed to have made any guarantee, warranty or representation
whatsoever in connection with the Operating Budget;

Operating_Statement. Manager shall prepare and furnish Owner, on or
before the fifteenth (15th) day of the fiscal month immediately following the
close of a fiscal month, with a detailed operating statement setting forth the
results of the Hotel's operations. Within ninety (90) days after the end of
each fiscal year, Manager shall furnish Owner with a detailed operating
statement setting forth the results of the Hotel's operations for the fiscal
year.




(vii)

(viii)

(ix)

x)

(i)

Capital Budgets. Manager shall, not less than forty-five (45) days prior to
the commencement of each fiscal year, submit to Owner a recommended
“Capital Budget" for the ensuing full or partial fiscal year, as the case may
be, for furnishings, equipment, and ordinary Hotel capital replacement items
as shall be required to operate the Hotel in accordance with the standards
referred to in the License Agreement. Upon approval of the Capital Budget
by owner or in accordance with Section 10.02.1(e), Manager shall be limited
in terms of expenditure on capital items by the Capital Budget. If Owner
does not approve the Capital Budget, Manager will be entitled to spend up
to two percent (2%) of Adjusted Gross Revenue for capital expenditures in
the second full year after Opening; three percent (3%) of Adjusted Gross
Revenue in the third full year after Opening, and four percent (4%) of
Adjusted Gross Revenue during the fourth full year after Opening and (5%)
thereafter until the disputed Capital Budget item(s) have been resolved in
accordance with Section 10.02.1(e);

General Maintenance Non-Capital Replacements. Subject to the Operating
Budget, Manager shall supervise the maintenance, repair and replacement
of non-Capital Replacements;

Operating Equipment. Subject to the Operating Budget, Manager shall
select and purchase all operating equipment for the Hotel such as linens,
utensils, uniforms and other similar items;

Operating Supplies. Subject to the Operating Budget, Manager shall select
and purchase all operating supplies for the Hotel such as food, beverages,
fuel, soap, cleansing items, stationery and other consumable items;

Accounting Standards. Manager shall maintain the books and records
reflecting the operations of the Hotel in accordance with the accounting
practices of Manager in conformity with generally accepted accounting
practices consistently applied and shall adopt and follow the fiscal
accounting periods utilized by Manager in its normal course of business.

The Hotel level generated accounting records reflecting detailed day-to-day
transactions of the Hotel's operations, shall be kept by Manager at the Hotel
and if desired by Manager, at Manager's regional offices or corporate
headquarters, or at such other location as Manager shall reasonably
determine. Manager shall receive a monthly fee for accounting services
provided to the Hotel ("Accounting Fee"). The current Accounting Fee is set
forth on Exhibit "B." The Accounting Fee shall be adjusted by Manager
from time to time and set forth in the annual Operating Budget provided
such adjustment is consistent or comparable with the adjustments in the
Accounting Fees of other Embassy Suites;




(xi)

(xiii)

(xiv)

(xv)

(xvi)

Marketing and Advertising. Manager shall advertise and promote the Hotel
in coordination with the sales and marketing programs of Manager and
other Embassy Suites hotels. Manager may participate in’ sales and
promotional campaigns and activities involving complimentary rooms.
Manager, in marketing and advertising the Hotel, shall have the right to use
marketing and advertising services of employees of Manager and its parent
and affiliated companies not located at the Hotel;

Permits and Licenses. Manager shall assist Owner in obtaining the various
permits and licenses required to operate the Hotel in accordance with the
terms of this Agreement and the License Agreement;

Goods and Services Contracts. Management Agreement to name owner
as a third party beneficiary in all goods and services contracts entered into
to the extent owner can be named.

Owner Meetings. The Hotel's general manager shall meet with Owner's
Representative [as hereinafter defined in Section 4.01 (viii)] monthly to
review and discuss the previous and future month's operating statement,
cash flow, budget, capital expenditures, important personnel matters and
the general concerns of Owner and Manager ("Monthly Owner's Meeting").
In addition, a representative of Manager's corporate staff shall meet with
Owner's Representative quarterly to review and discuss the previous and
future quarter's operating statement, cash flow, budget, capital
expenditures, important personnel matters and the general concerns of
Owner and Manager ("Quarterly Owner's Meeting"). Except to the extent
otherwise mutually agreed upon by Owner and Manager, all Monthly
Owner's Meetings and Quarterly Owner's Meetings shall be held at the
Hotel; and

Insurance. Manager shall procure and maintain throughout the Term the
insurance coverages set forth on Exhibit "D."

ARTICLE 4
OWNER'S OBLIGATIONS

Section 4.01. Owner's Obligations. During the Term, Owner shall have the
obligations set forth below:

0

License Agreement. Subject to Manager's obligation set forth in Section
3.01 hereof to direct the operation of the Hotel pursuant to the terms of the
License Agreement, Owner shall comply with all the terms and conditions of
the License Agreement (specifically including, but not limited to, Licensee's
obligation to pay the fees, charges and contributions set forth in paragraph
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(ii)

(i)

(iv)

v)

(vi)

(vi)

3.C. of the License Agreement) and keep the License Agreement in full
force and effect from the Effective Date through the remainder of the Term.
Nothing in this Agreement shall be interpreted in a manner which would
relieve Owner of any of its obligations under the License Agreement,

Licenses and Permits. Owner shall obtain and maintain, with Manager's
assistance and cooperation, all governmental permissions, licenses and
permits necessary to enable Manager to operate the Hotel in accordance
with the terms of this Agreement and the License Agreement;

Insurance. Owner shall procure and maintain throughout the Term the
insurance coverages set forth on Exhibit "E;"

Pre-Opening_Funds. Seven (7) days prior to the commencement of the
pre-opening program described in Section 3.01(i), Owner shall make an
initial deposit of the sum specified on Exhibit “B" in the Pre-Opening Bank
Account(s). Thereafter, Owner shall deposit such funds in the Pre-Opening
Bank Account(s) as are set forth in the funding schedule attached to the
Pre-Opening Budget;

Operating Funds. Owner shall provide all funds necessary to enable
Manager to arrange and operate the Hotel in accordance with the terms of
this Agreement, subject to the Operating Budget, and the License
Agreement. Owner agrees to deliver to Manager for deposit into the Bank
Account(s) on the Opening Date the amount specified on Exhibit "B" which
amount shall be the "Minimum Balance" to be maintained by Owner during
the first year of the Hotel's operation. The Minimum Balance thereafter
shall be no less than the Hotel's operating costs for the preceding fiscal
month. The Minimum Balance shall serve as working capital for the Hotel's
operations. Owner agrees, upon Manager's written request, to immediately
furnish Manager with sufficient funds to make up any deficiency in the
Minimum Balance. -

Capital Funds. Subject to the Capital Budget, Owner shall expend such
amounts for renovation programs, furnishings, equipment and ordinary

Hotel capital replacement items as are required from time to time to (a)
maintain the Hotel in good order and repair; (b) comply with the standards
referred to in the License Agreement; and (c) comply with governmental
regulations and orders. Owner shall cooperate fully with Manager in
establishing appropriate procedures and timetables for Owner to undertake
capital replacement projects;

Payments to Manager. Owner shall promptly pay to Manager all amounts

due Manager under this Agreement;




(vii) Owner's Representative. Owner shall appoint a representative to represent
Owner in all matters relating to this Agreement and/or the Hotel ("Owner's
Representative”). Owner's initial Owner's Representative shall be the
individual named on Exhibit "B." Manager shall have the right to deal solely
with the Owner's Representative on all such matters provided, however, no
such statement or representation shall otherwise amend or modify this
Management Agreement, the Operating Budget, or the Capital Budget nor
shall it replace the need for any “written” consent called for under the
Management Agreement. Manager may rely upon statements and
representations of Owner's Representative as being from and binding upon
Owner. Owner may change its Owner's Representative from time to time
by providing written notice to Manager in the manner provided for herein.
Owner shall cause the Owner's Representative to attend all Monthly
Owner's Meetings and Quarterly Owner's Meetings;

(x) Owner's Audits. Owner shall have the right to have its independent
accounting firm examine the books and records of the Hotel at any
reasonable time upon forty-eight (48) hours notice to Manager. Owner, at
its own expense, may reproduce or copy any of the books and records.
Manager shall retain each year's books and records for at least eight years
after the year covered by each book and each record.

(x)  Quiet and Peaceable Operation. Owner shall ensure that Manager is able
to peaceably and quietly operate the Hotel in accordance with the terms of
this Agreement, free from molestation, eviction and disturbance by Owner
or by any other person or persons claiming by, through or under Owner.
Owner shall undertake and prosecute all reasonable and appropriate
actions, judicial or otherwise, required to assure such quiet and peaceable
operations by Manager.

ARTICLE §
MANAGEMENT FEE

Section 5.01. Management Fee. On the fifteenth (15th) day of each fiscal month
after the Opening Date, Manager is authorized by Owner to pay itself from the Bank
Account(s) the Management Fees calculated in the manner set forth on Exhibit "C." The
calculation of each month's Management Fees shall be included as part of the Statement
given by Manager to Owner the next month pursuant to Section 3.01(vi) hereof.

ARTICLE 6
CLAIMS AND LIABILITY

Section 6.01. Claims and Liability. Owner and Manager mutually agree for the
benefit of each other to look only to the appropriate insurance coverages in effect




pursuant to this Agreement in the event any demand, claim, action, damage, loss, liability
or expense occurs as a result of injury to person or damage to property regardless
whether any such demand, claim, action, damage, loss, liability or expense is caused or
contributed to, by or results from the negligence of Owner or Manager or their
subsidiaries, affiliates, employees, directors, officers, agents or independent contractors
and regardless whether the injury to person or damage to property occurs in and about
the Hotel or elsewhere as a result of the performance of this Agreement. Nevertheless, in
the event the insurance proceeds are insufficient or there is no insurance coverage to
satisfy the demand, claim, action, loss, liability or expense and the same did not arise out
of the gross negligence or willful misconduct of Manager, Owner agrees, at its expense,
to indemnify and hold Manager and its subsidiaries, affiliates, officers, directors,
employees, agents or independent contractors harmless to the extent of the excess
liability was the result of the gross negligence, willful misconduct or breach of this
Management Agreement by Owner. Further, nevertheless, in the event the insurance
proceeds are insufficient or there is no insurance coverage to satisfy the demand, claim,
action, loss, liability or expense and the same did not arise out of the gross negligence or
willful misconduct of Owner, Manager agrees, at its expense, to indemnify and hold
Owner and its subsidiaries, affiliates, officers, directors and employees harmless to the
extent of the excess liability was the result of the gross negligence or willful misconduct by
Manager.

Section 6.02. Survival. The provisions of this Article 6 shall survive any
cancellation, termination or expiration of this Agreement and shall remain in full force and
effect until such time as the applicable statute of limitation shall cut off all demands,
claims, actions, damages, losses, liabilities or expenses which are the subject of the
provisions of this Article 6.

ARTICLE 7
CLOSURE, EMERGENCIES AND DELAYS

Section 7.01. Events of Force Majeure. If at any time during the Term of this
Agreement it becomes necessary, in Manager's opinion, to cease operation of the Hotel
in order to protect the Hotel and/or the health, safety and welfare of the guests and/or
employees of the Hotel for reasons beyond the reasonable control of Manager, such as,
but not limited to, acts of war, insurrection, civil strife and commotion, labor unrest,
governmental regulations and orders, shortage or lack of adequate supplies or lack of
skilled or unskilled employees, contagious illness, catastrophic events or acts of God
("Force Majeure”), then in such event or similar events Manager may close and cease
operation of all or any part of the Hotel, reopening and commencing operation when
Manager deems that such may be done without jeopardy to the Hotel, its guests and
employees.

Manager and Owner agree, except as otherwise provided herein, that the time
within which a party is required to perform an obligation and Manager's right to manage
the Hotel under this Agreement shall be extended for a period of time equivalent to the
period of delay caused by an event of Force Majeure.
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Section 7.02. Emergencies. If a condition of an emergency nature should exist
which requires that immediate repairs be made for the preservation and protection of the
Hotel, its guests or employees, or to assure the continued operation of the Hotel,
Manager is authorized to take all actions and to make all expenditures necessary to repair
and correct such condition, regardless whether provisions have been made in the
applicable budget for such emergency expenditures. Expenditures made by Manager in
connection with an emergency shall be paid, in Manager's sole discretion, out of the Bank
Account(s). Owner shall immediately replenish such funds paid from the Bank Account(s).
Manager shall promptly attempt to notify Owner by telephone or other appropriate means
if an emergency condition occurs.

ARTICLE 8
CONDEMNATION AND CASUALTY

Section 8.01. Condemnation. If the Hotel is taken in any eminent domain,
expropriation, condemnation, compulsory acquisition or similar proceeding by a
competent authority, this Agreement shall automatically terminate as of the date of taking
or condemnation. Any compensation for the taking or condemnation of the physical
facility comprising the Hotel shall be paid to Owner. Manager, however, with the full
cooperation of Owner, shall have the right to file a claim with the appropriate authorities
for the loss of Management Fee income for the remainder of the Term and any extension
thereof because of the condemnation or taking. If only a portion of the Hotel is so taken
and the taking does not make it unreasonable or imprudent, in Manager's and Owner's
opinion, to operate the remainder as a hotel of the type immediately preceding such
taking, this Agreement shall not terminate. Any compensation shall be used, however, in
whole or in part, to render the Hotel a complete and satisfactory architectural unit as a
hotel of the same type and class as it was immediately preceding such taking or
condemnation.

Section 8.02. Casualty. In the event of a fire or other casualty, Owner shall
comply with the terms of the License Agreement and this Agreement shall remain in full
force and effect so long as the License Agreement remains in full force and effect.

ARTICLE 9 .
TERMINATION RIGHTS

Section 9.01. Bankruptcy and Dissolution. If either party is voluntarily or
involuntarily dissolved or declared bankrupt, insolvent, or commits an act of bankruptcy,
or if a company enters into liquidation whether compulsory or voluntary otherwise than for
the purpose of amalgamation or reconstruction, or compounds with its creditors, or has a
receiver appointed over all or any part of its assets, or passes title in lieu of foreclosure,
the other party may terminate this Agreement immediately upon serving notice to the
other party, without liability on the part of the terminating party. Notwithstanding anything
in this Section 9.01 to the contrary, if Manager continues to be paid promptly on a
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monthly basis its Management Fees and if the operation of the Hotel is not materially
impaired, in Manager's opinion, then Manager shall not have the right of termination
under this Article 9.

Section 9.02. Manager's Termination Right Upon the Termination of License
Agreement. If the License Agreement is terminated for any reason, Manager may
terminate this Agreement immediately upon serving notice to Owner, without liability on
the part of Manager. Upon such termination, unless specifically provided otherwise
herein, Manager shall be entitled to receive the Termination Fee calculated in the manner
set forth on Exhibit "B." Notwithstanding anything contained herein, Manager shall not be
entitled to receive the Termination Fee if the License Agreement is terminated because of
Manager's failure to perform its obligations hereunder and Manager's failure was not
caused by the failure of Owner to perform its obligations hereunder.

Section 9.03. Breach. If either party, during the Term of this Agreement,
commits a breach of this Agreement by failing to keep, perform or observe any covenant,
obligation or agreement required to be kept, performed or observed by such party under
the terms of this Agreement, and the defaulting party fails to remedy or correct such
breach within thirty (30) days after receipt of notice of such breach from the
non-defaulting party, then the non-defaulting party may terminate this Agreement, without
prejudice to its right to seek damages or other remedies available to it at law or in equity,
at the expiration of such thirty (30) day period; provided, however, that if the breach is
non-monetary and is of a nature that it cannot reasonably be remedied or corrected within
such thirty (30) day period, then such thirty (30) day period shall be deemed to be
extended for such additional period as may reasonably be required to remedy or correct
the same if the party committing the breach promptly commences to remedy the breach
upon receipt of the other party's notice and continues therewith with due diligence.
Manager's right to a “termination fee” will be waived in the event that Manager is
terminated because of a breach.

Section 9.04. Owner's Early Termination Right. Owner, at its option, may
terminate this Agreement upon sixty (60) days written notice to Manager provided, along
with said notice, Owner pays Manager the Termination Fee calculated in the manner set
forth on Exhibit "B."

Section 9.05. Manager's Right to Terminate Upon Sale. If there is to be a
"Change in Ownership" as defined in the License Agreement and the new owner of the
Hotel has not received an Embassy Suites License Agreement for the operation of the
Hotel (for purposes of this Section 9.05, said agreement shall be referred to as the
"License Agreement"), Manager shall have the right upon giving notice to Owner to
terminate this Agreement on the date the Change of Ownership occurs. If there is a
Change of Ownership and the new owner of the Hotel receives a License Agreement, but
does not enter into an assumption agreement, pursuant to which the new owner assumes
all of Owner's obligations hereunder which accrue from and after the date the Change of
Ownership occurs, with Manager prior to the date the Change of Ownership occurs,
Manager shall have the right, upon giving notice to Owner, to terminate this Agreement
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on the date the Change of Ownership occurs. If Manager terminates this Agreement
pursuant to this Section 9.05, (in addition to payment of all other fees and reimbursable
sums due to Manager to the date of termination), Manager shall have the right to receive
the Termination Fee calculated in the manner set forth on Exhibit "B." If a Change of
Ownership occurs, and the new owner obtains a License Agreement and the new owner
and Manager enter into an assumption agreement pursuant to which this Agreement
remains in full force and effect, Manager shall not receive a Termination Fee.

Section 9.06. Delays. Notwithstanding any other provision of this Agreement, (i)
if Owner fails to deliver to Manager a completed Hotel ready for operation on or before
the date specified on Exhibit "B," or (ii) if any event of the type described in Article 7 or 8
occurs after Manager receives possession of the Hotel and Manager is unable to operate
the Hotel for a period of ninety (90) days, Manager shall have the option to terminate this
Agreement upon thirty (30) days prior written notice to Owner, without liability on the part
of Manager, its parent or their subsidiaries or affiliates.

Section 9.07. Employment Solicitation Restriction Upon Termination. Owner
and its affiliates and subsidiaries and their successors hereby agree not to solicit the
employment of the Hotel general manager or assistant general manager at any time
during the term of this Agreement without Manager's prior written approval. Furthermore,
Owner and its affiliates and subsidiaries and successors agree not to employ the Hotel's
general manager or assistant general manager for a period of twelve (12) months after
the termination or expiration of this Agreement, without Manager's prior written approval.

ARTICLE 10
APPLICABLE LAW AND ARBITRATION

Section 10.0l. Applicable Law. The interpretation, validity and performance of
this Agreement shall be governed by the procedural and substantive laws of the state of
California and any and all disputes, except those specifically referred to below, shall be
brought and maintained within that state. If any judicial authority holds or declares that
the law of another jurisdiction is applicable, this Agreement shall remain enforceable
under the laws of that jurisdiction.

Section 10.02. Arbitration of Financial Matters.

Subsection 10.02.1. Matters to be Submitted to Arbitration. In the case
of a dispute with respect to any of the following matters, either party may submit such
matter to arbitration which shall be conducted by the Accountants (as hereinafter defined
in Subsection 10.02.2):

(@) computation of the Management Fees;

(b)  reimbursements due to Manager under the provisions of Section
11.15;

(c) any adjustment in the Minimum Balance under the provisions of
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Section 4.01 (v);

(d) any adjustment in dollar amounts of insurance coverages required to
be maintained; and

(e) any dispute concerning the approval of an Operating Budget or the
Capital Budget.

All disputes concerning the above matters shall be submitted to the Accountants.
The decision of the Accountants with respect to any matters submitted to them under this
Subsection 10.02.1 shall be binding on both parties hereto.

Subsection 10.02.2. The Accountants. The "Accountants” shall be one
of three (3) firms of certified public accountants of recognized national standing in the
hotel industry. Until otherwise agreed to by the parties, the three (3) firms shall be Arthur
Andersen & Co., Coopers and Lybrand, and Pannell Kerr Forster, notwithstanding any
existing relationships which may exist between Owner and such accounting firms or
Manager and such accounting firms. The party desiring to submit any matter to
arbitration under Subsection 10.02.1 shall do so by written notice to the other party, which
notice shall set forth the items to be arbitrated and such party’s choice of one of the three
(3) accounting firms. The party receiving such notice shall within fifteen (15) days after
receipt of such notice either approve such choice, or designate one of the remaining two
(2) firms by written notice back to the first party, and the first party shall within fifteen (I15)
days after receipt of such notice either approve such choice or disapprove the same. |If
both parties shall have approved one of the three (3) firms under the preceding sentence,
then such firm shall be the "Accountants" for the purposes of arbitrating the dispute; if the
parties are unable to agree on an accounting firm, then the third firm, which was not
designated by either party, shall be the "Accountants" for such purpose. The
Accountants shall be required to render a decision in accordance with the procedures
described in Subsection 10.02.3 within fifteen (I5) days after being notified of their
selection. The fees and expenses of the Accountants will be paid by the non-prevailing
party if the prevailing party’s issues are wholly substantiated by the Accountants.
Otherwise, the fees and expenses of the Accountants shall be divided equally.

Subsection 10.02.3. Procedures. [n all arbitration proceedings
submitted to the Accountants, the Accountants shall be required to agree upon and
approve the substantive position advocated by Owner or Manager with respect to each
disputed item. Any decision rendered by the Accountants that does not reflect the
position advocated by Owner or Manager shall be beyond the scope of authority granted
to the Accountants and, consequently, may be overturned by either party. All
proceedings by the Accountants shall be conducted in accordance with the Uniform
Arbitration Act, except to the extent the provisions of such act are modified by this
Agreement or the mutual agreement of the parties. Unless otherwise agreed, all
arbitration proceedings shall be conducted at the Hotel.

Section 10.03. Performance During Disputes. It is mutuaily agreed that during
any kind of controversy, claim, disagreement or dispute, including a dispute as to the
validity of this Agreement, Manager shall remain in possession of the Hotel as Manager;
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and Owner and Manager shall continue their performance of the provisions of this
Agreement and its exhibits. Manager shall be entitled to injunctive relief from a civil court
or other competent authority to maintain possession in the event of a threatened eviction
during any dispute, controversy, claim or disagreement arising out of this Agreement.

ARTICLE 11
GENERAL PROVISIONS

Section 11.01. Authorization. Owner and Manager represent and warrant to
each other that their respective corporations have full power and authority to execute this
Agreement and to be bound by and perform the terms hereof. On request, each party
shall furnish the other evidence of such authority.

Section 11.02. Relationship. Manager and Owner shall not be construed as
joint venturers or partners of each other by reason of this Agreement and neither shall
have the power to bind or obligate the other except as set forth in this Agreement.

Section 11.03. Manager's Contractual Authority in the Performance of this
Agreement. Manager is authorized to make, enter into and perform in the name of and
for the account of Owner any contracts deemed necessary by Manager to perform its
obligations under this Agreement.

Section 11.04. Further Actions. Owner and Manager agree to execute all
contracts, agreements and documents and to take all actions necessary to comply with
the provisions of this Agreement and the intent hereof.

Section 11.05. Successors and Assigns. Provided a majority of the Embassy
Suite management agreements are being assigned to another entity or entities, Owner's
consent shall not be required for Manager to assign any of its rights, interests or
obligations as Manager hereunder to any parent, subsidiary or affiliate of Manager or
Promus Hotels, Inc., provided that any such assignee agrees to be bound by the terms
and conditions of this Agreement. The acquisition of Manager or its parent company by a
third party shall not constitute an assignment of this Agreement by Manager and this
Agreement shall remain in full force and effect between Owner and Manager. Except as
herein provided, Manager shall not assign any of its obligations hereunder without the
prior written consent of Owner, which shall not be unreasonably withheld or delayed.
Owner shall be deemed to have consented to such an assignment of this Agreement if
Owner has not notified Manager in writing to the contrary within fifteen (15) days after
Owner has received Manager's request for Owner's consent to an assignment. Manager
shall have the right to pledge or assign its right to receive the Management Fees
hereunder without the prior written consent of Owner. In the event of any such pledge or
assignment, Owner shall have no right of set off, counterclaim or defense of payment
against assignee. Owner's sole remedy for breach of Manager's obligations under this
Agreement shall be suit for damages or specific performance against Manager.
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Owner shall have the right to assign this Agreement to the person or entity which
has obtained title to the Hotel and a Embassy Suites License Agreement for the Hotel.
Except as hereinabove provided, Owner shall not have the right to assign this Agreement.

Section 11.06. Notices. All notices or other communications provided for in this
Agreement shall be in writing and shall be either hand delivered, delivered by certified
mail, postage prepaid, return receipt requested, delivered by an overnight delivery
service, or delivered by facsimile machine (with an executed original sent the same day
by an ovemnight delivery service), addressed as set forth on Exhibit "B." Notices shall be
deemed delivered on the date that is four (4) calendar days after the notice is deposited
in the U.S. mail (not counting the mailing date) if sent by certified mail, or, if hand
delivered, on the date the hand delivery is made, or if delivered by facsimile machine, on
the date the transmission is made. If given by an overnight delivery service, the notice
shall be deemed delivered on the next business day following the date that the notice is
deposited with the overnight delivery service. The addresses given above may be
changed by any party by notice given in the manner provided herein.

Section 11.07. Documents. Owner shall furnish Manager copies of all leases,
titte documents, property tax receipts and bills, insurance statements, all financing
documents (including notes and mortgages) relating to the Hotel and such other
documents pertaining to the Hotel as Manager shall request.

Section 11.08. Defense. To the extent there is insurance to pay for the cost of
defense and to pay liability, Manager shall defend and/or settle any claim or legal action
brought against Manager or Owner, individually, jointly or severally in connection with the
operation of the Hotel. Subject to the right of any insurance company to defend and
subject to California legal restrictions on the amount of fees to be paid by insurance
companies reserving rights, but having a duty to defend, Manager shall retain and
supervise legal counsel, accountants and such other professionals, consultants and
specialists as Manager deems appropriate to defend and/or settle any such claim or
cause of action covered by insurance. All liabilities, costs and expenses, including
attorneys’ fees and disbursements, incurred in defending and/or settling any such claim or
legal action which are not covered by insurance or if insurance is not sufficient shall be
handled in the manner described in Section 6.01 above,

Section 11.09. Waivers. No failure or delay by Manager or Owner to insist upon
the strict performance of any covenant, agreement, term or condition of this Agreement,
or to exercise any right or remedy consequent upon the breach thereof, shall constitute a
waiver of any such breach or any subsequent breach of such covenant, agreement, term
or condition. No covenant, agreement, term, or condition of this Agreement and no
breach thereof shall be waived, altered or modified except by written instrument. No
waiver of any breach shall affect or alter this Agreement, but each and every covenant,
agreement, term and condition of this Agreement shall continue in full force and effect
with respect to any other then existing or subsequent breach thereof.
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Section 11.10. Changes. Any change to or modification of this Agreement
including, without limitation, any change in the application of this Agreement to the Hotel,
must be evidenced by a written document signed by both parties hereto.

Section 11.11. Captions. The captions for each Article and Section are intended
for convenience only.

Section 11.12. Severability. If any of the terms and provisions hereof shall be
held invalid or unenforceable, such invalidity or unenforceability shall not affect any of the
other terms or provisions hereof. If, however, any material part of a party's rights under
this Agreement shall be declared invalid or unenforceable, (specifically including
Manager's right to receive its Management Fees) the party whose rights have been
declared invalid or unenforceable shall have the option to terminate this Agreement upon
thirty (30) days written notice to the other party, without liability on the part of the
terminating party.

Section 11.13. Interest. Any amount payable to Manager or Owner by the other
which has not been paid when due shall accrue interest at the lesser of: (a) the highest
legal limit in the state in which the Hotel is located, (b) the highest legal limit in the state of
Tennessee, or (c) two percentage points (2%) over the published base rate of interest
charged by Citibank, N.A., New York, New York, to borrowers on ninety (90) day
unsecured commercial loans, as the same may be changed from time to time.

Section 11.14. Reimbursement. The performance by Manager of its
responsibilities under this Agreement are conditioned upon Owner providing sufficient
funds to Manager on a timely basis to enable Manager to perform its obligations
hereunder. Nevertheless, Manager shall be entitled, at its option, to advance funds or
contribute property, on behalf of the Owner, to satisfy obligations of Owner in connection
with the Hotel and this Agreement. Manager shall keep appropriate records to document
all reimbursable expenses paid by Manager, which records shall be made available for
inspection by Owner or its agents upon request. Owner agrees to reimburse Manager
with interest upon demand for money paid or property contributed by Manager to satisfy
obligations of Owner in connection with the Hotel and this Agreement. Interest shall be
calculated at the rate set forth in Section 11.13 from the date Owner was obligated to
remit the funds or contribute the property for the satisfaction of such obligation to the date
reimbursement is made.

Section 11.15. Travel and Out-of-Pocket Expenses. Subject to the Operating
Budget, Manager shall be reimbursed for all travel and out-of-pocket expenses of
Manager's employees reasonably incurred in the performance of this Agreement.
Manager shall have sole discretion, which shall not be unreasonably exercised, to
determine the necessity for such travel or other expenses.

Section 11.16. Set off. Without prejudice to Manager's right to terminate this
Agreement pursuant to the provisions of this Agreement, Manager may at any time and
without notice to Owner set off or transfer any sum or sums held by Manager or other
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member of Promus Hotels, Inc. to the order or on behalf of Owner or standing to the
credit of Owner in the Pre-Opening Bank Account(s) or Bank Account(s) in or towards
satisfaction of any of Owner's liabilities to Manager in respect of all sums due to Manager
under the terms of this Agreement.

Section 11.17. Third Party Beneficiary. This Agreement is exclusively for the
benefit of the parties hereto and it may not be enforced by any party other than the
parties to this Agreement and shall not give rise to liability to any third party other than the
authorized successors and assigns of the parties hereto.

Section 11.18. Brokerage. Manager and Owner represent and warrant to each
other that neither has sought the services of a broker, finder or agent in this transaction,
and neither has employed, nor authorized, any other person to act in such capacity.
Manager and Owner each hereby agrees to indemnify and hold the other harmless from
and against any and all claims, loss, liability, damage or expenses (including reasonable
attorneys' fees) suffered or incurred by the other party as a result of a claim brought by a
person or entity engaged or claiming to be engaged as a finder, broker or agent by the
indemnifying party.

Section 11.19. Survival of Covenants. Any covenant, term or provision of this
Agreement which, in order to be effective, must survive the termination of this Agreement,
shall survive any such termination.

Section 11.20. Estoppel Certificate. Manager and Owner agree to furnish to the
other party, from time to time upon request or at the request of Owner, to a Lender
holding a security interest in the Hotel, an estoppel certificate in such reasonable form as
the requesting party may request stating whether there have been any defaults under this
Agreement known to the party furnishing the estoppel certificate and such other
information relating to the Hotel or the Management Agreement as may be reasonably
requested.

Section 11.21. Other Agreements. Except to the extent as may now or
hereafter be specifically provided, nothing contained in this Agreement shall be deemed
to modify any other agreement between Owner and Manager with respect to the Hotel or
any other property.

Section 11.22. Periods of Time. Whenever any determination is to be made or
action is to be taken on a date specified in this Agreement, if such date shall fall on a
Saturday, Sunday or legal holiday under the laws of the state of Tennessee and/or the
state in which the Hotel is located, then in such event said date shall be extended to the
next day which is not a Saturday, Sunday or legal holiday.

Section 11.23. Preparation of Agreement. This Agreement shali not be
construed more strongly against either party regardless of who is responsible for its
preparation.

-17-




Section 11.24. Exhibits. All exhibits attached hereto are incorporated herein by
reference and made a part hereof as if fully rewritten or reproduced herein.

Section 11.25. Attorneys' Fees and Other Costs. The parties to this
Agreement shall bear their own attorneys' fees in relation to negotiating and drafting this
Agreement. Should Owner or Manager engage in litigation to enforce their respective
rights pursuant to this Agreement, the prevailing party shall have the right to indemnity by
the non-prevailing party for an amount equal to the prevailing party's reasonable
attorneys' fees, court costs and expenses arising therefrom.

Section 14.26. Counterparts. This Agreement may be executed in two (2) or
more counterparts, each of which shall be deemed an original. :

The parties have respectively caused this Agreement to be executed as of the
respective dates shown below. o -

OWNER:

TANDMARK HOTELS, LIC, a California Limited
Liability Company

DAVID INVESTMENT LIMITED PARTNERSHIP, &

. - | Nevada Limited Partnership . \

//M/&/ % B@CCQ (é (
Witnesg’ 7 : Mark B. David

a Its: General Partner

Date: 3-}’7»??

MANAGER:

PROMUS HOTELS, INC.

By:

Witness
its:

Date:

-18-




EXHIBIT "A"
LICENSE AGREEMENT




EXHIBIT "B"

DEAL SPECIFIC TERMS
TERM: Ten (10) years from the Opening Date
EXTENSION TERM: TWO FIVE YEAR RENEWAL OPTIONS

INITIAL DEPOSIT IN PRE-OPENING BANK ACCOUNT(S):
INITIAL MINIMUM BALANCE FOR THE BANK ACCOUNT(S):
INITIAL OWNER'S REPRESENTATIVE:

DISBURSEMENT PRIORITY SCHEDULE:

Each fiscal month Manager, on behalf of Owner, shall disburse funds from the
Bank Account(s) in the following order of priority and to the extent available:

(a) all fees, assessments and charges due and payable under the License
Agreement when issued;

(b) the Management Fee;
(c) all reimbursable expenses due Manager;

(d) all other Hotel operating costs, as such costs and expenses are defined
under the accounting practices of Manager in conformity with generally
accepted accounting practices consistently applied, specifically including,
but not limited to, (i) the cost of operating equipment and operating
supplies, wages, salaries and employee fringe benefits, advertising and
promotional expenses, the cost of personnel training programs, utility and
energy costs, operating licenses and permits, grounds and landscaping
maintenance costs and equipment rentals approved by Manager as an
operating cost; (i) all expenditures made for maintenance and repairs to
keep the Hotel in good condition and repair, specifically excluding
expenditures for Capital Replacements; and (jii) premiums and charges on
the insurance coverages specified in Exhibit "D" incurred after the Opening
Date. There shall be excluded from the operating costs of the Hotel the
following, which shall be ownership costs of the Hotel:
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(€)

(i) depreciation of the Hotel, furnishings, fixtures and equipment; (ii) rental
pursuant to a ground lease, if any, or any other lease payments; (iii) debt
service (interest and principal) on any mortgage(s) encumbering the Hotel,
(iv) property taxes and assessments; (v) amortization of pre-opening
expenses; (vi) expenditures for Capital Replacements; (vii) audit, legal and
other professional or special fees; (viii) premiums for insurance coverages
specified in Exhibit "E"; (ix) equipment rentals approved by Manager as an
ownership cost; (x) administrative and general expenses and
disbursements of Owner, including compensation of employees of Owner;
(xi) Federal, State and local Franchise and Income Taxes; (xii) amortization
of bond discounts and mortgage expenses; and (xiii) such other costs or
expenses which are normally treated as ownership costs under the
accounting practices of Manager in conformity with generally accepted
accounting practices consistently applied;

the following ownership costs, disbursed in the following order of priority
and to the extent available:

()] debt service upon any mortgage(s) encumbering the Hotel,

(i) an amount (annualized) to satisfy land, building and personal
property taxes and assessments;

(i) an amount (annualized) to satisfy the premiums for the
insurance required to be obtained by Owner in accordance
with Exhibit "E"; and

(iv) any lease payments.

After the disbursements set forth above, any excess funds remaining in the Bank
Account(s) over the Minimum Balance shall be distributed to Owner. If after making the
disbursements set forth above, there shall be a deficiency in the Minimum Balance,
Owner shall immediately provide such funds as may be required to maintain the Minimum
Balance in the Bank Account(s).

NOTICES:

Owner: Manager:

Landmark Hotels LLC Promus Hotels, Inc.

450 Newport Center Dr.-Ste. 480 755 Crossover Lane
Newport Beach, CA 92660 Memphis, TN 38117

Fax: 714/640-5058 Fax: 901/374-5050

Attn: Mark B. David Attn: Corporate Secretary

General Partner



TERMINATION FEE:

The "Termination Fee" shall be: (i) Seven Hundred Fifty Thousand ($750,000) if
the termination of this Agreement occurs between the Effective Date and sixty (60)
months after the Opening Date; (i) Five Hundred Thousand ($500,000) if the termination
of this Agreement occurs after the sixtieth (60) month after the Opening Date
Notwithstanding anything contained herein, there shall be no Termination Fee paid upon
the expiration of this Agreement.

OUTSIDE OPENING DATE:

ACCOUNTING FEE: $3,000 per month.
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EXHIBIT "C"
MANAGEMENT FEES

The "Management Fee" shall mean and refer to: (I) a base management fee equal
to two percent (2%) of adjusted gross revenues (as hereinafter defined), for years one
and two: two and one-half percent (2.5%) of adjusted gross revenues for year three; and
three percent (3%) of adjusted gross revenues thereafter plus (ii) an incentive
management fee equal to four percent (4%) of net operating income (as hereinafter
defined) with respect to each fiscal month during the term of this Agreement.

The term "Gross Revenues" shall be defined as all revenues and income of any
nature derived directly or indirectly from the Hotel or from the use or operation thereof,
whether on or off the Site, including total room sales, food and beverage sales, if any,
laundry, telephone, telegraph and telex revenues, other income, rental or other payments
from lessees, sublessees, licensees and concessionaires (but not the gross receipts of
such lessees, sublessees, licensees or concessionaires) and the proceeds of business
interruption, use, occupancy or similar insurance.

The term "Adjusted Gross Revenues" shall be defined as Gross Revenues less
the following revenues actually received by the Hotel and included in Gross Revenues: (i)
any gratuities or service charges added to a customer's bill or actually paid by any person
within the Hotel; (i) any credits or refunds made to customers, guests or patrons; (iii) any
sums and credits received by Owner for lost or damaged merchandise; (iv) any sales
taxes, excise taxes, gross receipt taxes, admission taxes, entertainment taxes, tourist
taxes or charges and any transit occupancy taxes including taxes which would otherwise
have normally been paid but for provisions of the owners development and disposition
agreement with the City of Garden Grove; (v) any proceeds from the sale or other
disposition of the Hotel, furnishings and equipment or other capital assets; (vi) any fire
and extended coverage insurance proceeds; (vii) any condemnation awards; (viii) any
proceeds of financing or refinancing of the Hotel; and (ix) any interest on the Bank
Account(s). .

The term “Net Operating Income” shall be defined as Adjusted Gross Revenues

less (l) all departmental operating expenses, and (i) all undistributed operating expenses
including “Property Taxes”, Insurance, Capital Replacement Reserve, and Debt Service.
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EXHIBIT "D"
INSURANCE

In accordance with Section 3.01(xv), Manager shall, on behalf of Owner and at
Owner's expense, procure the insurance coverages hereinafter set forth and ensure that
they are in full force and effect at the time the pre-opening program commences and that
they remain in full force and effect throughout the Term of this Agreement. All cos(s) and
expense(s) incurred by Manager in procuring the following insurance coverages shall be
pre-opening expenses if incurred prior to the Opening Date and operating costs if
incurred after the Opening Date and shall be paid from the Pre-Opening Bank Account(s)
and the Bank Account(s) respectively:

Coverages: Amounts Of Insurance:
Comprehensive General Liability $10,000,000
per location
Including -

Premises - Operations
Products/Completed Operations
Contractual

Personal Injury

Liquor Liability/Dram Shop (if applicable)
Elevators and Escalators

Automobile Liability $10,000,000
Owned Vehicles

Non-Owned Vehicles
Uninsured Motorist where Required by Statute

Automobile Physical Damage (Optional)

Comprehensive (To Value

Collision if insured)
Workers' Compensation ’ Statutory
Employer's Liability $1,000,000
Fidelity (Employee Dishonesty) As required
Money and Securities As required

All insurance coverages provided for under this Exhibit "D" shall be effected by
policies issued by insurance companies (i) that are authorized to do business in the state
in which the Hotel is located; and (i) that are of good reputation and of sound and
adequate financial responating

standards or procedures.




Manager shall deliver to Owner duly executed certificates of insurance with respect
to all of the policies of insurance procured, including existing, additional and renewal
policies.

Each policy of insurance maintained in accordance with this Exhibit "D," to the
extent obtainable, shall specify that such policies shall not be cancelled or materially
changed without at least thirty (30) days prior written notice to Owner and Manager.

Except as otherwise provided in the Agreement, Manager and Owner each
waives, releases and discharges the other from all claims or demands which each may
have or acquire against the other, or against each other's subsidiaries, affiliates, directors,
officers, agents, employees, independent contractors or partners, with respect to any
claims for any losses, damages, liabilities or expenses (including attorneys' fees) incurred
or sustained by either of them on account of injury to persons or damage to property or
business arising out of the ownership, management, operation and maintenance of the
Hotel, regardless whether any such claim or demand may arise because of the fault of
negligence of the other party or its subsidiaries, affiliates, officers, employees, directors,
agents or independent contractors. Each policy of insurance maintained in accordance
with this Exhibit "D" shall contain a specific waiver of subrogation reflecting the above.

All policies of insurance provided for under this Exhibit "D" shall be carried in the
name of the Manager. Owner's interest and that of any other applicable party will be
included in the coverage by an additional insured endorsement.

All such policies of insurance shall be written on an "occurrence" basis, with no per
location aggregate limitation.

Either Manager or Owner, by notice to the other, shall have the right to require that
the minimum amount of insurance to be maintained with respect to the Hotel under this
Exhibit "D" be increased to make such insurance comparable with prudent industry
standards and to reflect increases in liability exposures, taking into account the size and
location of the Hotel. '

Owner hereby authorizes Manager to utilize the services of and/or place the
insurance set forth in this Exhibit "D" with (i) any subsidiary or affiliated company of
Promus Hotels, Inc. in the insurance business as Manager deems appropriate; or (i) a
third party insurance carrier meeting the specifications set forth above.




EXHIBIT "E"

INSURANCE

In accordance with Section 4.01(jii), Owner agrees, at its expense, to procure and
maintain the following insurance coverages, as reasonably adjusted from time to time,

throughout the Term of this Agreement:

Coverages:
Builders Risk

Al risk for term of the initial
and any subsequent Hotel
construction and renovation.

Real and Personal Property

Blanket Coverage
Replacement Cost - all risk
Boiler Machinery - written on a
comprehensive form

Business Interruption

Blanket Coverage for the perils
insured against under Real

and Personal Property in

this Exhibit "E." This coverage
shall specifically cover

Manager's loss of Management
Fees. The business interruption
insurance shall be for a

twelve (12) month indemnity period.

Owner's Protective Liébilitv

All risks from construction and
renovation occurring prior to the
Opening Date and all risks from
Hotel construction and renovation
projects costing more than $250,000
occurring after the Opening Date

Amounts Of insurance:

Completed value
of the Hotel

100% replacement
value of building
and contents

Calculated
yearly based
on estimated
Hotel
revenues.

$10,000,000




All insurance coverages provided for under this Exhibit "E" shall be effected by
policies issued by insurance companies (i) that are authorized to do business in the state
in which the Hotel is located; and (ii) that are of good reputation and of sound and
adequate financial responsibility, having a Bests Rating of B+ VI, or better, or a
comparable rating if Bests ceases to publish its ratings or materially changes its rating
standards or procedures.

Owner shall deliver to Manager duplicate copies of either insurance policies or
certificates of insurance (at Manager's option) with respect to all of the policies of
insurance procured, including existing, additional and renewal policies, and in the case of
insurance nearing expiration, shall deliver duplicate copies of the insurance policies or
certificates of insurance with respect to the renewal policies to Manager not less than
thirty (30) days prior to the respective dates of expiration.

Each policy of insurance maintained in accordance with this Exhibit "E," to the
extent obtainable, shall specify that such policies shall not be cancelled or materially
changed without at least thirty (30) days prior written notice to Owner and Manager.

Except as otherwise provided in the Agreement, Manager and Owner each
waives, releases and discharges the other from all claims or demands which each may
have or acquire against the other, or against each other's subsidiaries, affiliates, directors,
officers, agents, employees, independent contractors or partners, with respect to any
claims for any losses, damages, liabilities or expenses (including attorneys' fees) incurred
or sustained by either of them on account of injury to persons or damage to property or
business arising out of the ownership, management, operation and maintenance of the
Hotel, regardless whether any such claim or demand may arise because of the fault of
negligence of the other party or its subsidiaries, affiliates, officers, employees, directors,
agents or independent contractors. Each policy of insurance maintained in accordance
with this Exhibit "E" shall contain a specific waiver of subrogation reflecting the above.

All policies of insurance provided for under this Exhibit "E" shall be carried in the
name of the Owner and Manager, and losses thereunder shall be payable to the parties
as their respective interests may appear. All liability policies shall name the Owner and
Manager, and in each case any of their affiliated or subsidiary companies which they may
specify, and their respective directors, officers, agents, employees and partners as
additional named insureds.

All such policies of insurance shall be written on an "occurrence" basis.

Either Manager or Owner, by notice to the other, shall have the right to require the
minimum amount of insurance to be maintained with respect to the Hotel under this
Exhibit "E" be increased to make such insurance comparable with prudent industry
standards and to reflect increases in liability exposures, taking into account the size and
location of the Hotel.

E-2




3 Corporate Plaza

Suite #260

Newport Beach, CA 92660

COMP ANIES Phone: (949) 640-5040
LLC Fax: (949) 640-5058

Fax

To: Mark Savan From: Carolyn Lantz
Company: Rainmaker Financial Companies Ext.: 210

Phone: 818-865-4100 Pages: ¥

Fax: 818-865-3595 Date: August 23, 2004
Re: Embassy Suites Cc:

Please find Management Agreement. More to come.




@

Hilton

John R. Dent
Vice President and Senior Counsel

March 1, 2002

BY FACSIMILE AND U.S. MAIL

Landmark Companies, LLC
Mr. Mark B. David

General Partner

450 Newport Center Drive
Suite 480

Newport Beach, CA 92660

Re: Management Agreement dated February 27, 1998 (the “Agreement”)
for the Embassy Suites Anaheim South /Disneyland Resort (the “Hotel”)

Dear Mr. David:

This will confirm your discussions with Ahmed Mahrous, Dianne Innes and
Debbie Conway in response to the Notice of Default that was issued on February 15,
2002. We have agreed that the default identified in the Notice of Default will be deemed
cured upon performance of the following (capitalized terms are used as defined in the
Agreement):

1. By no later than 5:00 p.m. on Monday, March 4, 2002, Owner shall provide to
Manager the amount of one hundred four thousand dollars ($104,000.00) to be
applied to the Minimum Balance.

2. To the extent that the Operating Statement for March 2002 shows that a
shortfall in the Minimum Balance remains notwithstanding the payment
described in Paragraph 1 and cash flow from operations through March 2002,
Owner shall, within 48 hours after written demand by Manager, provide the
amount necessary, up to fifty thousand dollars ($50,000.00), to restore the
Minimum Balance.

If the above does not accurately reflect our agreement in any material respect,
please call Dianne Innes immediately at (312) 917-1780.

{008155.DOC; 1}

Direct: 310-205-4201 Fax: 310-205-7878
john_dent@hilton.com
Hilton Hotels Corporation World Headquarters
9336 Civic Center Drive, Beverly Hills, CA 90210
Tel: +1 310 278 4321
Reservations: www.hilton.com or 1-800-HILTONS




Landmark Companies, LLC
March 1, 2002
Page 2 of 2

Thank you for your cooperation.
Sincerely:/
John R. Dent

cc: Debbie Conway
Dianne Innes
Ahmed Mahrous
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John R. Dent
Vice President and Senior Counsel

March 1, 2002

BY FACSIMILE AND U.S. MAIL

Landmark Companies, LLC
Mr. Mark B. David

General Partner

450 Newport Center Drive
Suite 480

Newport Beach, CA 92660

Re: Management Agreement dated February 27, 1998 (the “Agreement™)

for the Embassy Suites Anaheim South /Disneyland Resort (the “Hotel™)

Dear Mr. David:

This will confirm your discussions with Ahmed Mahrous, Dianne Innes and
Debbie Conway in response to the Notice of Default that was issued on F cbruary 185,
2002. We have agreed that the default identified in the Notice of Default will be deemed
cured upon performance of the following (capitalized terms are used as defined in the
Agreement):

1. By no later than 5:00 p.m. on Monday, March 4, 2002, Owner shall provide to
Manager the amount of one hundred four thousand dollars ($104,000.00) to be
applied to the Minimum Balance.

2. To the extent that the Operating Statement for March 2002 shows that a
shortfall in the Minimum Balance remains notwithstanding the payment
described in Paragraph 1 and cash flow from operations through March 2002,
Owner shall, within 48 hours after written demand by Manager, provide the
amount necessary, up to fifty thousand dollars ($50,000.00), to restore the
Mipimum Balance.

If the above does not accurately reflect our agreement in any material respect,
plcase call Dianne Innes immediately at (312) 917-1780.

{008155.D0C; 1}
Direct; 310-205-4201 Fax: 310-205-7878
john_dent@hilton.com
Hilton Hotels Corporation World Headquarters
9336 Civic Center Drive, Beverly Hills, CA 90210
Tel: +1 310 278 4321
Reservations: www.hilton.com or 1-800-HILTONS
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Landmark Companies, LL.C

March 1, 2002
Page 2 of 2

Thank you for your cooperation.

Sincerely,

John R. Dent
cc:  Debbie Conway
Dianne Innes
Ahmed Mahrous
{008155.DOC; 1}
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Hilton
Hilton Hotels Corporation
World Headquarters

9336 Civic Center Drive
Beverly Hills, California 90210

FACSIMILE T SMITTAL

DA1TE:  March 1, 2002
TIME: 4:03 PM
NO. OF PAGES (incl. coverpage): 3

[ NAME COMPANY __TELEPHONE FACSIMILE NO.
10 | Mr. Mark B. David Lapdmark Companies 949-640-5040 | 949-640-5058 |
| FROM | John R. Dent | HHC Legal — Beverly Hills | (310) 205-4201 | (310)205-7878 |

Please deliver the following pages to the party mentioned above at your earlicst convenience. If you do not receive
all of the pages indicated above, please call the scnder at the above number, Thank you.

MESSAGE FOR ADDRESSEE:

{006718.00OC; 1} THIS COMMUNICATION AND ITS ATTACHMENTS MAY CONTAIN CONFIDENTIAL INFORMATION
THAT 1S LEGALLY PRIVILEGED AND CONFIDENTIAL. TF YOU ARE NOT THE INTENDED RECIPIENT, OR A
PERSON RESPONSIBLE FOR DELIVERING IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT
ANY DISCLOSURE, COPYING, DISTRIBUTION, OR USE OF ANY OF THE INFORMATION CONTAINED IN OR
ATTACHED TO THIS TRANSMISSION IS STRICTLY PROHIBITED, IF YOU HAVE RECEIVED THIS IN [RROR,
PLEASE IMMEDIATELY NOTIFY THE SENDER AT THE ABOVE NUMBLER AND DESTROY THIS QRIGINAL
TRANSMISSION AND ITS ATTACHMENTS WITHOUT READING OR SAVING IN ANY MANNER. THANK YQU.
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PROMUS.

HOTEL ‘ CORPORATION

Angust 20, 1998

Landmark Hotels, LLC

ATTN: Mr. Mark David

450 Newport Center Drive, Suite 480
Newport Beach, CA 92660

SENT VIA FAX (714) 640-5058

Dear Mark:

B N REPLL N AL L i i e D D S0 e NG 4T WL ndeiatis R I i e e T et A b
In checking our files, T hava found that your current CCD (Commencement Construction Deadline) is
September 14, 1998. As you and I have discussed over the phone, a3 long as you continue to make
progress on the Embassy Suites - Anaheim/Garden Grove, CA project, I will be more than happy fo
extend the CCD to December 14, 1998. This is the extent of my administrative authority. If we come
up on December 14 and you are still not under construction, 1 will then evaluate your progress and, if
satisfactory, will recommend to our Development Committes that we grant another 90-day extension
without fee. Again, my goal is like yours - to get the hotel built.

In closing, I anticipate the receipt of the balance of the application fee and continue to stand by, ready
to help whenever I can,

Hotel Development
Western Region/International

JPP:wl

cc Janell Smith
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August 18, 19938 ‘ 5
Landmark Hotals, LLC _ :
Mr. Mark B. Davd ‘
450 Newport Center Drive, Suite 480 2
Newport Beach, CA 92660 , . '
e e SENT VIS FAX(714) $40-5058 ... RS O

Dear Mark:

in checking our files, 1 have found that your current CCD (Commencement Construction Deadline) is
August 24, 1988. As you and | have discussad over the phona, as long as you continue to make progress
on the Embassy Sultes - Anaheim/Garden Grove, CA project, i will be more than happy to éxtand the CCD
1o November 24. 1998. This is the extertt of my adminisirative authority, if we come up on Novamber 24
and you are still not under construction, | will then evaluate your progress, and if satisfactory, wil

recommend to our Development Commitiee that we grant another 90-day extension without fee. Again,
my goal is like yours - to get the hotsl built.

In closing, | anticipate the receipt of the balance of the application fee and cantinue to stand by, ready to
|

GG Janita Fleicher

Hol Development
Wastam Region / Intemnational
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August 19, 1998 : I
Landmark Hotels, LLC ;
Mr. Mark B. David ‘
450 Newport Centar Drive, Suite 480
Newpart Beach, CA 92660 . . ol _ . _
v e - BENT VIA FAX.(Z14)- 1Y VORI
ey e e

Dear Mark:

In checking our files, 1 have foumd that your current CCD (Commencement Construction Deadline) is
August 24, 1998. As you and | have discussed over the phone, as long as you cantinue 10 make progress
on the Embassy Sultes - Anaheim/Garden Grove, CA project, | will be more than happy to exand the CCD
1o November 24. 1898. This is the extent of my administrative authority. Ifwe come up on November 24
and you are still not under construction, | will then evaluate your progress, and ¥f satisfactory, will
recommend to our Development Committee that we grant another 90-day extension without fee. Again,
my goal is like yours - to get the hotal buiit.

In closing, | anticipate the receipt of the balance of the appiication fee and cantinue to stand by, ready to
help whenewer | can.

ce: Janita Fleicher

Hol Davelopment
Wastem Region / Intamational .
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HOTEL CORPORATION
Ronald Halpern

Vice President and
Deputy General Counsel

January 13, 1998

Howard D. Coleman, Esq.

Nossaman, Gunther, Knox & Elliott, LLP
Thirty-First Floor

445 South Figueroa Street

Los Angeles, CA 90071-1602

Re: Garden Grove - Management Agreement
Dear Howard:

Enclosed for your review is the most recent draft of the referenced. The changes
have been underlined.

Ed Ansbro is not in the office until later this week and has not had a chance to review
the draft; consequently, | must reserve the right to address any questions or
comments that he may have. However, | did not want to delay your review.

Please let me know if you have any questions or comments.

Regards,

A

cc. Ed Ansbro ( w/attachment)

E HOMEWOOD
EMBASSY EMBASSY

SUITES VACATION
RESORT"

755 Crossover Lane, Memphis, Tennessee 33117-4900 Ph. 901.374.5140
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MANAGEMENT AGREEMENT

This Management Agreement ("Agreement") is made and entered into on this _
day of . 1997 ("Effective Date") between Landmark Hotels, LLC., a California
limited liability company, whose address is 450 Newport Center Drive, Suite 480, Newport
Beach, CA 92660 ("Owner") and Promus Hotels, Inc., a Delaware corporation, whose
address is 755 Crossover Lane, Memphis, TN 38117 ("Manager”).

ARTICLE 1
THE HOTEL

Section 1.01. The Hotel. The subject matter of this Agreement is the
management of the "Hotel," as defined in the Embassy Suites License Agreement
attached hereto as Exhibit "A" (hereinafter collectively referred to as the "License
Agreement"), by Manager. The License Agreement shall exclusively govern Owner's
right to use the Embassy Suites "System" (as defined in the License Agreement) in the
operation of the Hotel. Owner hereby expressly acknowledges that it shall not derive any
rights in or to the use of the "Embassy Suites" name or the Embassy Suites System from

this Agreement. In the event that the License Agreement covers the same matter (for
example. insurance) as set forth_in this Agreement, the provisions of the License
Adreement shall apply and prevail over the comparable provisions contained in_this

Agreement.

ARTICLE 2
TERM

Section 2.01. Opening Date. Manager shall open the Hotel to the public and
commence doing business as a Embassy Suites hotel on the date all the conditions
precedent in this Agreement and the License Agreement to the opening of the Hotel as a
Embassy Suites hotel have been satisfied ("Opening Date"), which date shall be
confirmed in an addendum to this Agreement.

Section 2.02. Term. The term shall commence on the Effective Date and
continue for the term of years from the Opening Date set forth on Exhibit "B" ("Term").

Section 2.03. Extension of Term. The Term of this Agreement may be extended
in the manner set forth on Exhibit "B." If Manager desires to so extend, Manager shall
provide written notice of the exercise of each renewal option prior to 180 days before the
end of the Term of the Agreement, as the same may have been extended.




ARTICLE 3
MANAGER'S OBLIGATIONS

Section 3.01. Manager's Obligations. Manager shall, on behalf of Owner and at

Owner's expense, direct the operation of the Hotel pursuant to the terms of this
Agreement and the License Agreement. Manager shall be exclusively responsible for
directing the day-to-day activities of the Hotel and establishing all policies and procedures
relating to the management and operation of the Hotel. Except as specifically otherwise
provided, all cost(s) and expense(s) incurred by Manager in association with the
performance of the obligations hereinafter set forth shall be pre-opening expenses if
incurred prior to the Opening Date and operating costs if incurred after the Opening Date
and shall accordingly be paid from the Pre-Opening Bank(s) Account as hereinafter
defined in Section 3.01(i) or the Bank Account(s) as hereinafter defined in Section 3.01(iv)
below. Manager, during the Term, shall have the following obligations:

(i)

(ii)

Pre-Opening. Six (6) months prior to the scheduled Opening Date,
Manager shall commence implementation of a pre-opening program which
shall include all activities necessary to financially and operationally prepare
the Hotel for opening. To implement the pre-opening program, Manager
shall prepare a comprehensive pre-opening budget which shall be
submitted to Owner for Owner's approval ninety (90) days after the Effective
Date ("Pre-Opening Budget"). All costs and expenses of the pre-opening
program shall be paid from a special bank account(s) opened by Manager
in the name of Owner upon which only Manager's designees shall be
authorized to draw ("Pre-Opening Bank Account(s)"). After all pre-opening
expenses have been paid, the balance in the Pre-Opening Bank Account(s)
shall be returned to Owner and the Pre-Opening Bank Account(s) closed.

Manager shall have no authority to incur any pre-opening cost or expense
(including but not limited to use of Off-Site Personnel) except as provided
for in the approved Pre-Opening Budget: this limitation shall apply to all pre-
opening costs and expenses. In_preparing the Pre-Opening Budget,
Manager shall confer with licensor under the License Agreement regarding
any of its pre-opening requirements in order for the Pre-Opening Budget to
reflect any requirements under the License Agreement.

Personnel. Manager shall be the sole judge of the fitness and qualification
of all personnel working at the Hotel ("Hotel Personnel") and shall have the
sole and absolute right to hire, supervise, order, instruct, discharge and
determine the compensation, benefits and terms of employment of all Hotel
Personnel. All Hotel Personnel shall be employees of Manager. Manager
shall also have the right to use employees of Manager, Manager's, parent
and subsidiary and affiliated companies, not located at the Hotel to provide
services to the Hotel ("Off-Site Personnel”). All expenses, costs (including,
but not limited to, salaries, benefits and severance pay), liabilities and
claims which are related to Hotel Personnel and Off-Site Personnel shall be
pre-opening expenses or operating expenses as appropriate.
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(iii)

(iv)

(v)

Manager shall provide Owner an opportunity to interview each proposed
general manager for the Hotel prior to the appointment of said individual to
the position of Hotel general manager. Manager shall solicit and seriously
consider the opinions of Owner on said individual prior to making a final
decision on the appointment of such individual to the position of Hotel
general manager.

Hotel Policies. Manager shall determine the terms of guest admittance to
the Hotel, establish room rates, and use of rooms for commercial purposes;

Bank Accounts. Manager shall open and operate the Hotel's bank
accounts. All sums received from the operation of the Hotel and all items
paid by Manager arising by virtue of Manager's operation of the Hotel shall
pass through bank account(s) established by Manager in Owner's name at
such banks as Manager and Owner shall mutually agree ("Bank
Account(s)"); only Manager's designees shall be exclusively authorized to
operate and draw from the Bank Account(s). Each fiscal month Manager,
on behalf of Owner, shall disburse funds from the Bank Account(s) in the
order of priority and to the extent available in accordance with the priority
schedule set forth on Exhibit "B." Notwithstanding anything herein to the
contrary, except for management fees and fees due under the license
agreement, no funds shall be disbursed except those authorized in the Pre-
Opening Budget, the Operating Budget or authorized in writing by Owner.

Operating Budgets. Manager shall, not less than forty-five (45) days prior to
the scheduled Opening Date submit to Owner, for Owner's approval, a
proposed operating budget for the ensuing full or partial fiscal year, as the
case may be ("Operating Budget'). Thereafter, Manager shall, not less
than forty-five (45) days prior to the commencement of each full fiscal year,
submit to Owner, for Owner's approval, a proposed Operating Budget for
the ensuing full or partial fiscal year, as the case may be.

Owner's approval of the Operating Budget shall not be unreasonably
withheld and shall be deemed given unless a specific written objection
thereto is delivered by Owner to Manager within fifteen (15) days after
submission. Owner shall review the Operating Budget on a line-by-line
basis. To be effective, any notice which disapproves a proposed Operating
Budget must contain specific objections in reasonable detail to individual
line items.

If the initial Operating Budget contains disputed budget item(s), said item(s)
shall be deemed adopted untl Owner and Manager have resolved the
item(s) objected to by Owner or the Accountant(s) (hereinafter defined in
Section 10.02) have resolved the item(s) objected to by Owner. Thereafter,
if Owner disapproves or raises objections to a proposed Operating Budget
in the manner and within the time period provided therefore, and Owner and
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(vi)

Manager are unable to resolve the disputed or objectionable matters
submitted by Owner prior to the commencement of the applicable fiscal
year, the undisputed portions of the proposed Operating Budget shall be
deemed to be adopted and approved and the corresponding line item
contained in the Operating Budget for the preceding fiscal year shall be
adjusted as set forth herein and shall be substituted in lieu of the disputed
items in the proposed Operating Budget. Those line items which are in
dispute shall be determined by increasing the preceding fiscal year's
corresponding line items by an amount determined by Manager which does
not exceed the Consumer Price index for All Urban Consumers published
by the Bureau of Labor Statistics of the United States Department of Labor,
U.S. City Average, all items (1984-1986=100) for the fiscal year prior to the
fiscal year with respect to which the adjustment to the line item is being
calculated or any successor or replacement index thereto. The resulting
Operating Budget obtained in accordance with the preceding sentence shall
be deemed to be the Operating Budget in effect until such time as Manager
and Owner have resolved the items objected to by Owner.

Manager shall revise, subject to Owner's written consent which shall not be
unreasonably withheld, the Operating Budget from time to time, as
necessary, to reflect any unpredicted significant changes, variables or
events or to include significant, additional, unanticipated items of income or
expense. Manager shall be permitted to reallocate part or all of the amount
budgeted with respect to any line item to another line item providing a line
item from which money is being transferred shall not be reduced by more
than 5% of the original budget for such line item without the Owner's written
consent which shall not be unreasonably withheld; Manager shall be
permitted to_make such other modifications to the Operating Budget as
Manager deems necessary and for which Manager obtains Owner's written
consent which shall not be unreasonably withheld. Owner acknowledges
that the Operating Budget is intended only to be a reasonable estimate of
the Hotel's income and expenses for the ensuing fiscal year. Manager shall
not be deemed to have made any guarantee, warranty or representation
whatsoever in connection with the Operating Budget;

Operating Statement. Manager shall prepare and furnish Owner, on or
before the fifteenth (15th) day of the fiscal month immediately following the
close of a fiscal month, with a detailed operating statement setting forth the
results of the Hotel's operations. Within ninety (90) days after the end of
each fiscal year, Manager shall furnish Owner with a detailed operating
statement setting forth the results of the Hotel's operations for the fiscal
year.




(vii)

(viii)

(ix)

(x)

(xi)

Capital Budgets. Manager shali, not less than forty-five (45) days prior to
the commencement of each fiscal year, submit to Owner a recommended
"Capital Budget" for the ensuing full or partial fiscal year, as the case may
be, for furnishings, equipment, and ordinary Hotel capital replacement items
as shall be required to operate the Hotel in accordance with the standards

referred to in the License Agreement. Upon approval of the Capital Budget
by owner or in accordance with Section 10.02.1(e), Manager shall be limited

in terms of expenditure on capital items by the Capital Budget. If Owner
does not approve the Capital Budget, Manager will be entitled to spend up
to two percent (2%) of Adjusted Gross Revenue for capital expenditures in
the second full year after Opening; three percent (3%) of Adjusted Gross
Revenue in the third full year after Opening, and four percent (4%) of
Adjusted Gross Revenue during the fourth full year after Opening and (5%)
thereafter until the disputed Capital Budget item(s) have been resolved in
accordance with Section 10.02.1(e);

General Maintenance Non-CapitéI Replacements. Subject to the Operating
Budget. Manager shall supervise the maintenance, repair and replacement
of non-Capital Replacements;

Operating Equipment. Subject to the Operating Budget, Manager shall
select and purchase all operating equipment for the Hotel such as linens,
utensils, uniforms and other similar items;

Operating Supplies. Subject to the Operating Budget, Manager shall select
and purchase all operating supplies for the Hotel such as food, beverages,

fuel, soap, cleansing items, stationery and other consumable items;

Accounting_Standards. Manager shall maintain the books and records
reflecting the operations of the Hotel in accordance with the accounting
practices of Manager in conformity with generally accepted accounting
practices consistently applied and shall adopt and follow the fiscal
accounting periods utilized by Manager in its normal course of business.
The Hotel level generated accounting records reflecting detailed day-to-day
transactions of the Hotel's operations, shall be kept by Manager at the Hotel
and if desired by Manager, at Manager's regional offices or corporate
headquarters, or at such other location as Manager shall reasonably
determine. Manager shall receive a monthly fee for accounting services
provided to the Hotel ("Accounting Fee"). The current Accounting Fee is set
forth on Exhibit "B." The Accounting Fee shall be adjusted by Manager

from time to time and set forth in the annual Operating Budget_provided
such adjustment is consistent or comparable with the adjustments in the

Accounting Fees of other Embassy Suites;




(xii)

(xiii)

(xiv)

(xv)

Marketing and Advertising. Manager shall advertise and promote the Hotel
in coordination with the sales and marketing programs of Manager and
other Embassy Suites hotels. Manager may participate in sales and
promotional campaigns and activities involving complimentary rooms.
Manager, in marketing and advertising the Hotel, shall have the right to use
marketing and advertising services of employees of Manager and its parent
and affiliated companies not located at the Hotel;

Pemmits and Licenses. Manager shall assist Owner in obtaining the various
permits and licenses required to operate the Hotel in accordance with the
terms of this Agreement and the License Agreement;

Owner Meetings. The Hotel's general manager shall meet with Owner's
Representative [as hereinafter defined in Section 4.01 (viii)] monthly to
review and discuss the previous and future month's operating statement,
cash flow, budget, capital expenditures, important personnel matters and
the general concerns of Owner and Manager ("Monthly Owner's Meeting").
In addition, a representative of Manager's corporate staff shall meet with
Owner's Representative quarterly to review and discuss the previous and
future quarter's operating statement, cash flow, budget, capital
expenditures, important personnel matters and the general concerns of
Owner and Manager ("Quarterly Owner's Meeting"). Except to the extent
otherwise mutually agreed upon by Owner and Manager, all Monthly
Owner's Meetings and Quarterly Owner's Meetings shall be held at the
Hotel; and

Insurance. Manager shall procure and maintain throughout the Term the
insurance coverages set forth on Exhibit "D."

ARTICLE 4
OWNER'S OBLIGATIONS

Section 4.01. Owner's Obligations. During the Term, Owner shall have the
obligations set forth below:

0

License Agreement. Subject to Manager's obligation set forth in_Section
3.01 hereof to direct the operation of the Hotel pursuant to the terms of the

License Agreement, Owner shall comply with all the terms and conditions of
the License Agreement (specifically including, but not limited to, Licensee's
obligation to pay the fees, charges and contributions set forth in paragraph
3.C. of the License Agreement) and keep the License Agreement in full
force and effect from the Effective Date through the remainder of the Term.
Nothing in this Agreement shall be interpreted in a manner which would
relieve Owner of any of its obligations under the License Agreement;




(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Licenses and Permits. Owner shall obtain and maintain, with Manager's
assistance and cooperation, all governmental permissions, licenses and
permits necessary to enable Manager to operate the Hotel in accordance
with the terms of this Agreement and the License Agreement;

Insurance. Owner shall procure and maintain throughout the Term the
insurance coverages set forth on Exhibit "E;"

Pre-Opening Funds. Seven (7) days prior to the commencement of the
pre-opening program described in Section 3.01(i), Owner shall make an
initial deposit of the sum specified on Exhibit "B" in the Pre-Opening Bank
Account(s). Thereafter, Owner shall deposit such funds in the Pre-Opening
Bank Account(s) as are set forth in the funding schedule attached to the
Pre-Opening Budget;

Operating Funds. Owner shall provide all funds necessary to enable
Manager to arrange and operate the Hotel in accordance with the terms of
this Agreement, subject to the Operating Budget, and the License
Agreement. Owner agrees to deliver to Manager for deposit into the Bank
Account(s) on the Opening Date the amount specified on Exhibit "B" which
amount shall be the "Minimum Balance" to be maintained by Owner during
the first year of the Hotel's operation. The Minimum Balance thereafter
shall be no less than the Hotel's operating costs for the preceding fiscal
month. The Minimum Balance shall serve as working capital for the Hotel's
operations. Owner agrees, upon Manager's written request, to immediately
furnish Manager with sufficient funds to make up any deficiency in the
Minimum Balance.

Capital Funds. Subject to the Capital Budget, Owner shall expend such
amounts for renovation programs, furnishings, equipment and ordinary
Hotel capital replacement items as are required from time to time to (a)
maintain the Hotel in good order and repair; (b) comply with the standards
referred to in the License Agreement; and (c) comply with governmental
regulations and orders. Owner shall cooperate fully with Manager in
establishing appropriate procedures and timetables for Owner to undertake
capital replacement projects;

Payments to Manager. Owner shall promptly pay to Manager all amounts
due Manager under this Agreement;

Owner's Representative. Owner shall appoint a representative to represent
Owner in all matters relating to this Agreement and/or the Hotel ("Owner's
Representative"). Owner's initial Owner's Representative shall be the
individual named on Exhibit "B." Manager shall have the right to deal solely

with the Owner's Representative on all such matters provided, however, no
such statement or representation shall otherwise amend or modify this
Management Aareement, the Operating Budget, or the Capital Budget nor
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shall it replace the need for any “written” consent called for under the
Management Agreement. Manager may rely upon statements and
representations of Owner's Representative as being from and binding upon
Owner. Owner may change its Owner's Representative from time to time
by providing written notice to Manager in the manner provided for herein.

Owner shall cause the Owner's Representative to attend all Monthly
Owner's Meetings and Quarterly Owner's Meetings;

(ix) Owners Audits. Owner shall have the right to have its independent
accounting firm examine the books and records of the Hotel at any
reasonable time upon forty-eight (48) hours notice to Manager. Owner, at
its own expense, may reproduce or copy any of the books and records.
Manager shall retain each year's books and records for at least eight years
after the year covered by each book and each record.

(x) Quiet and Peaceable Operation. Owner shall ensure that Manager is able
to peaceably and quietly operate the Hotel in accordance with the terms of
this Agreement, free from molestation, eviction and disturbance by Owner
or by any other person or persons claiming by, through or under Owner.
Owner shall undertake and prosecute all reasonable and appropriate
actions, judicial or otherwise, required to assure such quiet and peaceable
operations by Manager.

ARTICLE 5
MANAGEMENT FEE

Section 5.01. Management Fee. On the fifteenth (15th) day of each fiscal month
after the Opening Date, Manager is authorized by Owner to pay itself from the Bank
Account(s) the Management Fees calculated in the manner set forth on Exhibit "C." The
calculation of each month’s Management Fees shall be included as part of the Statement
given by Manager to Owner the next month pursuant to Section 3.01(vi) hereof.

ARTICLE 6
CLAIMS AND LIABILITY

Section 6.01. Claims and Liability. Owner and Manager mutually agree for the
benefit of each other to look only to the appropriate insurance coverages in effect
pursuant to this Agreement in the event any demand, claim, action, damage, loss, liability
or expense occurs as a result of injury to person or damage to property regardless
whether any such demand, claim, action, damage, loss, liability or expense is caused or
contributed to, by or results from the negligence of Owner or Manager or their
subsidiaries, affiliates, employees, directors, officers, agents or independent contractors
and regardless whether the injury to person or damage to property occurs in and about
the Hotel or elsewhere as a result of the performance of this Agreement. Nevertheless, in
the event the insurance proceeds are insufficient or there is no insurance coverage to




satisfy the demand, claim, action, loss, liability or expense and the same did not arise out
of the gross negligence or willful misconduct of Manager, Owner agrees, at its expense,
to indemnify and hold Manager and its subsidiaries, affiliates, officers, directors,
employees, agents or independent contractors harmless to the extent of the excess
liability was the result of the gross negligence, willful misconduct or breach of this
Management Agreement by Owner. Further, nevertheless, in the event the insurance
proceeds are insufficient or there is no insurance coverage to satisfy the demand. claim,
action, loss, liability or expense and the same did not arise out of the gross negligence or
willful misconduct of Owner, Manager agrees, at its expense, to _indemnify_and hold
Owner and its subsidiaries, affiliates, officers, directors and employees harmless to the
extent of the excess liability was the result of the gross negligence or willful misconduct by

Manager.

Section 6.02. Survival. The provisions of this Article 6 shall survive any
cancellation, termination or expiration of this Agreement and shall remain in full force and
effect until such time as the applicable statute of limitation shall cut off all demands,
claims, actions, damages, losses, liabilities or expenses which are the subject of the
provisions of this Article 6.

ARTICLE 7
CLOSURE, EMERGENCIES AND DELAYS

Section 7.01. Events of Force Majeure. If at any time during the Term of this
Agreement it becomes necessary, in Manager's opinion, to cease operation of the Hotel
in order to protect the Hotel and/or the health, safety and welfare of the guests and/or
employees of the Hotel for reasons beyond the reasonable control of Manager, such as,
but not limited to, acts of war, insurrection, civil strife and commotion, labor unrest,
governmental regulations and orders, shortage or lack of adequate supplies or lack of
skilled or unskilled employees, contagious illness, catastrophic events or acts of God
("Force Majeure"), then in such event or similar events Manager may close and cease
operation of all or any part of the Hotel, reopening and commencing operation when
Manager deems that such may be done without jeopardy to the Hotel, its guests and
employees.

Manager and Owner agree, except as otherwise provided herein, that the time
within which a party is required to perform an obligation and Manager's right to manage
the Hotel under this Agreement shall be extended for a period of time equivalent to the
period of delay caused by an event of Force Majeure.

Section 7.02. Emergencies. If a condition of an emergency nature should exist
which requires that immediate repairs be made for the preservation and protection of the
Hotel, its guests or employees, or to assure the continued operation of the Hotel,
Manager is authorized to take all actions and to make all expenditures necessary to repair
and correct such condition, regardless whether provisions have been made in the
applicable budget for such emergency expenditures. Expenditures made by Manager in
connection with an emergency shall be paid, in Manager's sole discretion, out of the Bank




Account(s). Owner shall immediately replenish such funds paid from the Bank Account(s).
Manager shall promptly attempt to notify Owner by telephone or other appropriate means

if an emergency condition occurs.

ARTICLE 8
CONDEMNATION AND CASUALTY

Section 8.01. Condemnation. If the Hotel is taken in any eminent domain,
expropriation, condemnation, compulsory acquisition or similar proceeding by a
competent authority, this Agreement shall automatically terminate as of the date of taking
or condemnation. Any compensation for the taking or condemnation of the physical
facility comprising the Hotel shall be paid to Owner. Manager, however, with the full
cooperation of Owner, shall have the right to file a claim with the appropriate authorities
for the loss of Management Fee income for the remainder of the Term and any extension
thereof because of the condemnation or taking. If only a portion of the Hotel is so taken
and the taking does not make it unreasonable or imprudent, in Manager's and Owner's
opinion, to operate the remainder as a hotel of the type immediately preceding such
taking, this Agreement shall not terminate. Any compensation shall be used, however, in
whole or in part, to render the Hotel a complete and satisfactory architectural unit as a
hotel of the same type and class as it was immediately preceding such taking or
condemnation.

Section 8.02. Casualty. In the event of a fire or other casualty, Owner shall
comply with the terms of the License Agreement and this Agreement shall remain in full
force and effect so long as the License Agreement remains in full force and effect.

ARTICLE 9
TERMINATION RIGHTS

Section 9.01. Bankruptcy and Dissolution. [f either party is voluntarily or
involuntarily dissolved or declared bankrupt, insolvent, or commits an act of bankruptcy,
or if a company enters into liquidation whether compulsory or voluntary otherwise than for
the purpose of amalgamation or reconstruction, or compounds with its creditors, or has a
receiver appointed over all or any part of its assets, or passes title in lieu of foreclosure,
the other party may terminate this Agreement immediately upon serving notice to the
other party, without liability on the part of the terminating party. Notwithstanding anything
in this Section 9.01 to the contrary, if Manager continues to be paid promptly on a
monthly basis its Management Fees and if the operation of the Hotel is not materially

impaired. in Manager's opinion, then Manager shall not have the right of termination
under this Article 9.

Section 9.02. Manager's Termination Right Upon the Termination of License

Agreement. If the License Agreement is terminated for any reason, Manager may
terminate this Agreement immediately upon serving notice to Owner, without liability on
the part of Manager. Upon such termination, unless specifically provided otherwise




herein, Manager shall be entitled to receive the Termination Fee calculated in the manner
set forth on Exhibit "B." Notwithstanding anything contained herein, Manager shall not be
entitled to receive the Termination Fee if the License Agreement is terminated because of
Manager's failure to perform its obligations hereunder and Manager's failure was not
caused by the failure of Owner to perform its obligations hereunder.

Section 9.03. Breach. If either party, during the Term of this Agreement,
commits a breach of this Agreement by failing to keep, perform or observe any covenant,
obligation or agreement required to be kept, performed or observed by such party under
the terms of this Agreement, and the defaulting party fails to remedy or correct such
breach within thirty (30) days after receipt of notice of such breach from the
non-defaulting party, then the non-defaulting party may terminate this Agreement, without
prejudice to its right to seek damages or other remedies available to it at law or in equity,
at the expiration of such thirty (30) day period; provided, however, that if the breach is
non-monetary and is of a nature that it cannot reasonably be remedied or corrected within
such thirty (30) day period, then such thirty (30) day period shall be deemed to be
extended for such additional period as may reasonably be required to remedy or correct
the same if the party committing the breach promptly commences to remedy the breach

upon receipt of the other party's notice and continues therewith with due diligence.
Manager's_right to a “termination fee” will be waived in the event that Manager is
terminated because of a breach.

Section 9.04. Owner's Early Termination Right. Owner, at its option, may
terminate this Agreement upon sixty (60) days written notice to Manager provided, along
with said notice, Owner pays Manager the Termination Fee calculated in the manner set
forth on Exhibit "B."

Section 9.05. Manager's Right to Terminate Upon Sale. If there is to be a
“Change in Ownership" as defined in the License Agreement and the new owner of the
Hotel has not received an Embassy Suites License Agreement for the operation of the
Hotel (for purposes of this Section 9.05, said agreement shall be referred to as the
"License Agreement"), Manager shall have the right upon giving notice to Owner to
terminate this Agreement on the date the Change of Ownership occurs. If there is a
Change of Ownership and the new owner of the Hotel receives a License Agreement, but
does not enter into an assumption agreement, pursuant to which the new owner assumes
all of Owner's obligations hereunder which accrue from and after the date the Change of
Ownership_occurs, with Manager prior to the date the Change of Ownership occurs,
Manager shall have the right, upon giving notice to Owner, to terminate this Agreement
on the date the Change of Ownership occurs. If Manager terminates this Agreement
pursuant to this Section 9.05, (in addition to payment of all other fees and reimbursable
sums due to Manager to the date of termination), Manager shall have the right to receive
the Termination Fee calculated in the manner set forth on Exhibit "B." If a Change of
Ownership occurs, and the new owner obtains a License Agreement and the new owner
and Manager enter into an assumption agreement pursuant to which this Agreement
remains in full force and effect, Manager shall not receive a Termination Fee.
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Section 9.06. Delays. Notwithstanding any other provision of this Agreement, (i)
if Owner fails to deliver to Manager a completed Hotel ready for operation on or before
the date specified on Exhibit "B," or (ii) if any event of the type described in Article 7 or 8
occurs after Manager receives possession of the Hotel and Manager is unable to operate
the Hotel for a period of ninety (90) days, Manager shall have the option to terminate this
Agreement upon thirty (30) days prior written notice to Owner, without liability on the part
of Manager, its parent or their subsidiaries or affiliates.

Section 9.07. Employment Solicitation Restriction Upon Termination. Owner
and its affiliates and subsidiaries and their successors hereby agree not to solicit the
employment of the Hotel general manager or assistant general manager at any time
during the term of this Agreement without Manager's prior written approval. Furthermore,
Owner and its affiliates and subsidiaries and successors agree not to employ the Hotel's
general manager or assistant general manager for a period of twelve (12) months after
the termination or expiration of this Agreement, without Manager's prior written approval.

ARTICLE 10
APPLICABLE LAW AND ARBITRATION

Section 10.0l. Applicable Law. The interpretation, validity and performance of
this Agreement shall be governed by the procedural and substantive laws of the state of
California and any and all disputes, except those specifically referred to below, shall be
brought and maintained within that state. If any judicial authority holds or declares that
the law of another jurisdiction is applicable, this Agreement shall remain enforceable
under the laws of that jurisdiction.

Section 10.02. Arbitration of Financial Matters.

Subsection 10.02.]. Matters to be Submitted to Arbitration. In the case
of a dispute with respect to any of the following matters, either party may submit such
matter to arbitration which shall be conducted by the Accountants (as hereinafter defined
in Subsection 10.02.2):

(@) computation of the Management Fees;

(b) reimbursements due to Manager under the provisions of Section
11.15;

(c) any adjustment in the Minimum Balance under the provisions of
Section 4.01 (v);

(d) any adjustment in dollar amounts of insurance coverages required to
be maintained; and

(e) any dispute concerning the approval of an Operating Budget or the
Capital Budget.

All disputes concerning the above matters shall be submitted to the Accountants.
The decision of the Accountants with respect to any matters submitted to them under this
Subsection 10.02.1 shall be binding on both parties hereto.
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Subsection 10.02.2. The Accountants. The "Accountants” shall be one
of three (3) firms of certified public accountants of recognized national standing in the
hotel industry. Until otherwise agreed to by the parties, the three (3) firms shall be Arthur
Andersen & Co., Coopers and Lybrand, and Pannell Kerr Forster, notwithstanding any
existing relationships which may exist between Owner and such accounting firms or
Manager and such accounting firms. The party desiring to submit any matter to
arbitration under Subsection 10.02.1 shall do so by written notice to the other party, which
notice shall set forth the items to be arbitrated and such party's choice of one of the three
(3) accounting firms. The party receiving such notice shall within fifteen (I15) days after
receipt of such notice either approve such choice, or designate one of the remaining two
(2) firms by written notice back to the first party, and the first party shall within fifteen (I5)
days after receipt of such notice either approve such choice or disapprove the same. If
both parties shall have approved one of the three (3) firms under the preceding sentence,
then such firm shall be the "Accountants" for the purposes of arbitrating the dispute; if the
parties are unable to agree on an accounting firm, then the third firm, which was not
designated by either party, shall be the "Accountants” for such purpose. The
Accountants shall be required to render a decision in accordance with the procedures
described in Subsection 10.02.3 within fifteen (15) days after being notified of their
selection. The fees and expenses of the Accountants will be paid by the non-prevailing
party if the prevailing party’s issues are wholly substantiated by the Accountants.
Otherwise, the fees and expenses of the Accountants shall be divided equally.

Subsection 10.02.3. Procedures. In all arbitration proceedings
submitted to the Accountants, the Accountants shall be required to agree upon and
approve the substantive position advocated by Owner or Manager with respect to each
disputed item. Any decision rendered by the Accountants that does not reflect the
position advocated by Owner or Manager shall be beyond the scope of authority granted
to the Accountants and, consequently, may be overturned by either party. All
proceedings by the Accountants shall be conducted in accordance with the Uniform
Arbitration Act, except to the extent the provisions of such act are modified by this
Agreement or the mutual agreement of the parties. Unless otherwise agreed, all
arbitration proceedings shall be conducted at the Hotel.

Section 10.03. Performance During Disputes. It is mutually agreed that during
any kind of controversy, claim, disagreement or dispute, including a dispute as to the
validity of this Agreement, Manager shall remain in possession of the Hotel as Manager;
and Owner and Manager shall continue their performance of the provisions of this
Agreement and its exhibits. Manager shall be entitled to injunctive relief from a civil court
or other competent authority to maintain possession in the event of a threatened eviction
during any dispute, controversy, claim or disagreement arising out of this Agreement.




ARTICLE 11
GENERAL PROVISIONS

Section 11.01. Authorization. Owner and Manager represent and warrant to
each other that their respective corporations have full power and authority to execute this
Agreement and to be bound by and perform the terms hereof. On request, each party
shall furnish the other evidence of such authority. '

Section 11.02. Relationship. Manager and Owner shall not be construed as
joint venturers or partners of each other by reason of this Agreement and neither shall
have the power to bind or obligate the other except as set forth in this Agreement.

Section 11.03. Manager's Contractual Authority in the Performance of this
Agreement. Manager is authorized to make, enter into and perform in the name of and
for the account of Owner any contracts deemed necessary by Manager to perform its
obligations under this Agreement.

Section 11.04. Further Actions. Owner and Manager agree to execute all
contracts, agreements and documents and to take all actions necessary to comply with
the provisions of this Agreement and the intent hereof.

Section 11.05. Successors and Assigns. Provided a majority of the Embassy
Suite management agreements are being assigned to another entity or entities, Owner's
consent shall not be required for Manager to assign any of its rights, interests or
obligations as Manager hereunder to any parent, subsidiary or affiliate of Manager or
Promus Hotels, Inc., provided that any such assignee agrees to be bound by the terms
and conditions of this Agreement. The acquisition of Manager or its parent company by a
third party shall not constitute an assignment of this Agreement by Manager and this
Agreement shall remain in full force and effect between Owner and Manager. Except as
herein provided, Manager shall not assign any of its obligations hereunder without the
prior written consent of Owner, which shall not be unreasonably withheld or delayed.
Owner shall be deemed to have consented to such an assignment of this Agreement if
Owner has not notified Manager in writing to the contrary within fifteen (15) days after
Owner has received Manager's request for Owner's consent to an assignment. Manager
shall have the right to pledge or assign its right to receive the Management Fees
hereunder without the prior written consent of Owner. In the event of any such pledge or
assignment, Owner shall have no right of set off, counterclaim or defense of payment
against assignee. Owner's sole remedy for breach of Manager's obligations under this
Agreement shall be suit for damages or specific performance against Manager.

Owner shall have the right to assign this Agreement to the person or entity which
has obtained title to the Hotel and a Embassy Suites License Agreement for the Hotel.
Except as hereinabove provided, Owner shall not have the right to assign this Agreement.
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Section 11.06. Notices. All notices or other communications provided for in this
Agreement shall be in writing and shall be either hand delivered, delivered by certified
mail, postage prepaid, return receipt requested, delivered by an overnight delivery
service, or delivered by facsimile machine (with an executed original sent the same day
by an overnight delivery service), addressed as set forth on Exhibit "B." Notices shall be
deemed delivered on the date that is four (4) calendar days after the notice is deposited
in the U.S. mail (not counting the mailing date) if sent by certified mail, or, if hand
delivered, on the date the hand delivery is made, or if delivered by facsimile machine, on
the date the transmission is made. If given by an overnight delivery service, the notice
shall be deemed delivered onthe next business day following the date that the notice is
deposited with the overnight delivery service. The addresses given above may be
changed by any party by notice given in the manner provided herein.

Section 11.07. Documents. Owner shall furnish Manager copies of all leases,
title documents, property tax receipts and bills, insurance statements, all financing
documents (including notes and mortgages) relating to the Hotel and such other
documents pertaining to the Hotel as Manager shall request.

Section 11.08. Defense. To the extent there is insurance to pay for the cost of
defense and to pay liability, Manager shall defend and/or settle any claim or legal action
brought against Manager or Owner, individually, jointly or severally in connection with the
operation of the Hotel. Subject to the right of any insurance company_to defend and
subject to California legal restrictions on the amount of fees to be paid by insurance
companies reserving rights, but having a duty to defend, Manager shall retain_and
supervise legal counsel, accountants and such other professionals, consultants and
specialists as Manager deems appropriate to defend and/or settle any such claim_or
cause of action covered by insurance. All liabilities, costs and_expenses, including
attorneys' fees and disbursements, incurred in defending and/or settling any such claim or
legal action which are not covered by insurance or if insurance is_not sufficient shall be
handled in the manner described in Section 6.01 above.

Section 11.09. Waivers. No failure or delay by Manager or Owner to insist upon
the strict performance of any covenant, agreement, term or condition of this Agreement,
or to exercise any right or remedy consequent upon the breach thereof, shall constitute a
waiver of any such breach or any subsequent breach of such covenant, agreement, term
or condition. No covenant, agreement, term, or condition of this Agreement and no
breach thereof shall be waived, altered or modified except by written instrument. No
waiver of any breach shall affect or alter this Agreement, but each and every covenant,
agreement, term and condition of this Agreement shall continue in full force and effect
with respect to any other then existing or subsequent breach thereof.

Section 11.10. Changes. Any change to or modification of this Agreement
including, without limitation, any change in the application of this Agreement to the Hotel,
must be evidenced by a written document signed by both parties hereto.

Section 11.11. Captions. The captions for each Article and Section are intended
for convenience only. T
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Section 11.12. Severability. If any of the terms and provisions hereof shall be
held invalid or unenforceable, such invalidity or unenforceability shall not affect any of the
other terms or provisions hereof. If, however, any material part of a party's rights under
this Agreement shall be declared invalid or unenforceable, (specifically including
Manager's right to receive its Management Fees) the party whose rights have been
declared invalid or unenforceable shall have the option to terminate this Agreement upon
thirty (30) days written notice to the other party, without liability on the part of the
terminating party.

Section 11.13. Interest. Any amount payable to Manager or Owner by the other
which has not been paid when due shall accrue interest at the lesser of: (a) the highest
legal limit in the state in which the Hotel is located, (b) the highest legal limit in the state of
Tennessee, or (c) two percentage points (2%) over the published base rate of interest
charged by Citibank, N.A., New York, New York, to borrowers on ninety (90) day
unsecured commercial loans, as the same may be changed from time to time.

Section 11.14. Reimbursement. The performance by Manager of its
responsibilities under this Agreement are conditioned upon Owner providing sufficient
funds to Manager on a timely basis to enable Manager to perform its obligations
hereunder. Nevertheless, Manager shall be entitled, at its option, to advance funds or
contribute property, on behalf of the Owner, to satisfy obligations of Owner in connection
with the Hotel and this Agreement. Manager shall keep appropriate records to document
all reimbursable expenses paid by Manager, which records shall be made available for
inspection by Owner or its agents upon request. Owner agrees to reimburse Manager
with interest upon demand for money paid or property contributed by Manager to satisfy
obligations of Owner in connection with the Hotel and this Agreement. Interest shall be
calculated at the rate set forth in Section 11.13 from the date Owner was obligated to
remit the funds or contribute the property for the satisfaction of such obligation to the date
reimbursement is made.

Section 11.15. Travel and Out-of-Pocket Expenses. Subject to the Operating
Budget. Manager shall be reimbursed for all travel and out-of-pocket expenses of
Manager's employees reasonably incurred in the performance of this Agreement.
Manager shall have sole discretion, which shall not be unreasonably exercised, to
determine the necessity for such travel or other expenses.

Section 11.16. Set off. Without prejudice to Manager's right to terminate this

Agreement pursuant to the provisions of this Agreement, Manager may at any time and
without notice to Owner set off or transfer any sum or sums held by Manager or other
member of Promus Hotels, Inc. to the order or on behalf of Owner or standing to the
credit of Owner in the Pre-Opening Bank Account(s) or Bank Account(s) in or towards
satisfaction of any of Owner's liabilities to Manager in respect of all sums due to Manager
under the terms of this Agreement. ‘




Section 11.17. Third Party Beneficiary. This Agreement is exclusively for the
benefit of the parties hereto and it may not be enforced by any party other than the
parties to this Agreement and shall not give rise to liability to any third party other than the
authorized successors and assigns of the parties hereto.

Section 11.18. Brokerage. Manager and Owner represent and warrant to each
other that neither has sought the services of a broker, finder or agent in this transaction,
and neither has employed, nor authorized, any other person to act in such capacity.
Manager and Owner each hereby agrees to indemnify and hold the other harmless from
and against any and all claims, loss, liability, damage or expenses (including reasonable
attorneys' fees) suffered or incurred by the other party as a result of a claim brought by a
person or entity engaged or claiming to be engaged as a finder, broker or agent by the

indemnifying party.

Section 11.19. Survival of Covenants. Any covenant, term or provision of this
Agreement which, in order to be effective, must survive the termination of this Agreement,
shall survive any such termination.

Section 11.20. Estoppel Certificate. Manager and Owner agree to furnish to the
other party, from time to time upon request or at the request of Owner, to a Lender
holding a security interest in the Hotel, an estoppel certificate in such reasonable form as
the requesting party may request stating whether there have been any defaults under this
Agreement known to the party furnishing the estoppel certificate and such other
information relating to the Hotel or the Management Agreement as may be reasonably
requested.

Section 11.21. Other Agreements. Except to the extent as may now or
hereafter be specifically provided, nothing contained in this Agreement shall be deemed
to modify any other agreement between Owner and Manager with respect to the Hotel or

any other property.

Section 11.22. Periods of Time. Whenever any determination is to be made or
action is to be taken on a date specified in this Agreement, if such date shall fall on a
Saturday, Sunday or legal holiday under the laws of the state of Tennessee and/or the
state in which the Hotel is located, then in such event said date shall be extended to the
next day which is not a Saturday, Sunday or legal holiday.

Section 11.23. Preparation of Agreement. This Agreement shall not be
construed more strongly against either party regardless of who is responsible for its
preparation.

Section 11.24. Exhibits. All exhibits attached hereto are incorporated herein by
reference and made a part hereof as if fully rewritten or reproduced herein.
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Section 11.25. Attorneys' Fees and Other Costs. The parties to this
Agreement shall bear their own attorneys' fees in relation to negotiating and drafting this
Agreement. Should Owner or Manager engage in litigation to enforce their respective
rights pursuant to this Agreement, the prevailing party shall have the right to indemnity by
the non-prevailing party for an amount equal to the prevailing party's reasonable
attorneys' fees, court costs and expenses arising therefrom.

Section 11.26. Countergar&. This Agreement may be executed in two (2) or
more counterparts, each of which shall be deemed an original.

The parties have respectively caused this Agreement to be executed as of the
respective dates shown below.

OWNER:

Witness
Its:

Date:

MANAGER:

PROMUS HOTELS, INC.

By:

Witness
Its:

Date:
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EXHIBIT "A"

LICENSE AGREEMENT




EXHIBIT "B"

DEAL SPECIFIC TERMS
TERM: Ten (10) years from the Opening Date
EXTENSION TERM: TWO FIVE YEAR RENEWAL OPTIONS

INITIAL DEPOSIT IN PRE-OPENING BANK ACCOUNT(S):

INITIAL MINIMUM BALANCE FOR THE BANK ACCOUNT(S):

INITIAL OWNER'S REPRESENTATIVE:

DISBURSEMENT PRIORITY SCHEDULE:

Each fiscal month Manager, on behalf of Owner, shall disburse funds from the
Bank Account(s) in the following order of priority and to the extent available:

(@) all fees, assessments and charges due and payable under the License
Agreement when issued;

(b)  the Management Fee;
(c) all reimbursable expenses due Manager;

(d) all other Hotel operating costs, as such costs and expenses are defined
under the accounting practices of Manager in conformity with generally
accepted accounting practices consistently applied, specifically including,
but not limited to, (i) the cost of operating equipment and operating
supplies, wages, salaries and employee fringe benefits, advertising and
promotional expenses, the cost of personnel training programs, utility and
energy costs, operating licenses and permits, grounds and landscaping
maintenance costs and equipment rentals approved by Manager as an
operating cost; (ii) all expenditures made for maintenance and repairs to
keep the Hotel in good condition and repair, specifically excluding
expenditures for Capital Replacements; and (iii) premiums and charges on
the insurance coverages specified in Exhibit "D" incurred after the Opening
Date. There shall be excluded from the operating costs of the Hotel the
following, which shall be ownership costs of the Hotel:
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(i) depreciation of the Hotel, furnishings, fixtures and equipment; (ii) rental
pursuant to a ground lease, if any, or any other lease payments; (iii) debt
service (interest and principal) on any mortgage(s) encumbering the Hotel,
(iv) property taxes and assessments; (v) amortization of pre-opening
expenses; (vi) expenditures for Capital Replacements; (vii) audit, legal and
other professional or special fees; (viii) premiums for insurance coverages
specified in Exhibit "E"; (ix) equipment rentals approved by Manager as an
ownership cost; (x) administratve and general expenses and
disbursements of Owner, including compensation of employees of Owner;
(xi) Federal, State and local Franchise and Income Taxes; (xii) amortization
of bond discounts and mortgage expenses; and (xiii) such other costs or
expenses which are normally treated as ownership costs under the
accounting practices of Manager in conformity with generally accepted
accounting practices consistently applied;

(e) the following ownership costs, disbursed in the following order of priority
and to the extent available:

(i) debt service upon any mortgage(s) encumbering the Hotel;

(i) an amount (annualized) to satisfy land, building and personal
property taxes and assessments;

(i) an amount (annualized) to satisfy the premiums for the
insurance required to be obtained by Owner in accordance
with Exhibit "E"; and

(iv)  any lease payments.

After the disbursements set forth above, any excess funds remaining in the Bank
Account(s) over the Minimum Balance shall be distributed to Owner. If after making the
disbursements set forth above, there shall be a deficiency in the Minimum Balance,
Owner shall immediately provide such funds as may be required to maintain the Minimum
Balance in the Bank Account(s).

NOTICES: Owner: Manager:
Landmark Hotels LLC Promus Hotels, Inc.
450 Newport Center Dr.-Ste. 480 755 Crossover Lane
Newport Beach, CA 92660 Memphis, TN 38117
Fax: 714/640-5058 Fax: 901/374-5050
Attn: Mark B. David Attn: Corporate Secretary

General Partner




TERMINATION FEE:

The "Termination Fee" shall be: (i) Seven Hundred Fifty Thousand ($750,000) if
the termination of this Agreement occurs between the Effective Date and sixty (60)
months after the Opening Date; (ii) Five Hundred Thousand ($500,000) if the termination
of this Agreement occurs after the sixtieth (60) month after the Opening Date
Notwithstanding anything contained herein, there shall be no Termination Fee paid upon
the expiration of this Agreement.

OUTSIDE OPENING DATE:

ACCOUNTING FEE: $3,000 per month.
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EXHIBIT "C"
MANAGEMENT FEES

The "Management Fee" shall mean and refer to: (1) a base management fee equal
to two percent (2%) of adjusted gross revenues (as hereinafter defined), for years one
and two: two and one-half percent (2.5%) of adjusted gross revenues for year three; and
three percent (3%) of adjusted gross revenues thereafter plus (ii) an incentive
management fee equal to four percent (4%) of net operating income (as hereinafter
defined) with respect to each fiscal month during the term of this Agreement.

The term "Gross Revenues" shall be defined as all revenues and income of any
nature derived directly or indirectly from the Hotel or from the use or operation thereof,
whether on or off the Site, including total room sales, food and beverage sales, if any,
laundry, telephone, telegraph and telex revenues, other income, rental or other payments
from lessees, sublessees, licensees and concessionaires (but not the gross receipts of
such lessees, sublessees, licensees or concessionaires) and the proceeds of business
interruption, use, occupancy or similar insurance.

The term "Adjusted Gross Revenues” shall be defined as Gross Revenues less
the following revenues actually received by the Hotel and included in Gross Revenues: (i)
any gratuities or service charges added to a customer's bill or actually paid by any person
within the Hotel: (ii) any credits or refunds made to customers, guests or patrons; (iii) any
sums and credits received by Owner for lost or damaged merchandise; (iv) any sales
taxes, excise taxes, gross receipt taxes, admission taxes, entertainment taxes, tourist

taxes or charges and any transit occupancy taxes including taxes which would otherwise
have normally been paid but for_provisions of the owners development and disposition

agreement with the City of Garden Grove; (v) any proceeds from the sale or other
disposition of the Hotel, furnishings and equipment or other capital assets; (vi) any fire
and extended coverage insurance proceeds; (vii) any condemnation awards; (viii) any
proceeds of financing or refinancing of the Hotel: and (ix) any interest on the Bank
Account(s).

The term “Net Operating income” shall be defined as Adjusted Gross Revenues
less (1) all departmental operating expenses, and (i) all undistributed operating expenses
including “Property Taxes”, Insurance, Capital Replacement Reserve, and Debt Service.
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EXHIBIT "D"
INSURANCE

In accordance with Section 3.01(xv), Manager shall, on behalf of Owner and at
Owner's expense, procure the insurance coverages hereinafter set forth and ensure that
they are in full force and effect at the time the pre-opening program commences and that
they remain in full force and effect throughout the Term of this Agreement. All cost(s) and
expense(s) incurred by Manager in procuring the following insurance coverages shall be
pre-opening expenses if incurred prior to the Opening Date and operating costs if
incurred after the Opening Date and shall be paid from the Pre-Opening Bank Account(s)
and the Bank Account(s) respectively:

Coverages: Amounts Of Insurance:
Comprehensive General Liability $10,000,000
per location
Including -

Premises - Operations
Products/Completed Operations
Contractual

Personal Injury

Liquor Liability/Dram Shop (if applicable)
Elevators and Escalators

Automobile Liability $10,000,000

Owned Vehicles
Non-Owned Vehicles
Uninsured Motorist where Required by Statute

Automobile Physical Damage (Optional)

Comprehensive (To Value

Collision if insured)
Workers' Compensation Statutory
Employer's Liability $1,000,000
Fidelity (Employee Dishonesty) As required
Money and Securities As required

All insurance coverages provided for under this Exhibit "D" shall be effected by
policies issued by insurance companies (i) that are authorized to do business in the state
in which the Hotel is located; and (ii) that are of good reputation and of sound and
adequate financial responsibility, having a Bests Rating of B+ VI, or better, or a
comparable rating if Bests ceases to publish its ratings or materially changes its rating
standards or procedures. -
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Manager shall deliver to Owner duly executed certificates of insurance with respect
to all of the policies of insurance procured, including existing, additional and renewal
policies.

Each policy of insurance maintained in accordance with this Exhibit "D," to the
extent obtainable, shall specify that such policies shall not be cancelled or materially
changed without at least thirty (30) days prior written notice to Owner and Manager.

Except as otherwise provided in the Agreement, Manager and Owner each
waives, releases and discharges the other from all claims or demands which each may
have or acquire against the other, or against each other's subsidiaries, affiliates, directors,
officers, agents, employees, independent contractors or partners, with respect to any
claims for any losses, damages, liabilities or expenses (including attorneys' fees) incurred
or sustained by either of them on account of injury to persons or damage to property or
business arising out of the ownership, management, operation and maintenance of the
Hotel, regardless whether any such claim or demand may arise because of the fault of
negligence of the other party or its subsidiaries, affiliates, officers, employees, directors,
agents or independent contractors. Each policy of insurance maintained in accordance
with this Exhibit "D" shall contain a specific waiver of subrogation reflecting the above.

All policies of insurance provided for under this Exhibit "D" shall be carried in the
name of the Manager. Owner's interest and that of any other applicable party will be
included in the coverage by an additional insured endorsement.

All such policies of insurance shall be written on an "occurrence" basis, with no per
location aggregate limitation.

Either Manager or Owner, by notice to the other, shall have the right to require that
the minimum amount of insurance to be maintained with respect to the Hotel under this
Exhibit "D" be increased to make such insurance comparable with prudent industry
standards and to reflect increases in liability exposures, taking into account the size and
location of the Hotel.

Owner hereby authorizes Manager to utilize the services of and/or place the
insurance set forth in this Exhibit "D" with (i) any subsidiary or affiliated company of
Promus Hotels, Inc. in the insurance business as Manager deems appropriate; or (i) a
third party insurance carrier meeting the specifications set forth above.

D-2




EXHIBIT "E"
INSURANCE

In accordance with Section 4.01(iii), Owner agrees, at its expense, to procure and
maintain the following insurance coverages, as reasonably adjusted from time to time,
throughout the Term of this Agreement:

Coverages: Amounts Of Insurance:
Builders Risk Completed value
of the Hotel

All risk for term of the initial
and any subsequent Hotel
construction and renovation.

Real and Personal Property 100% replacement
value of building
Blanket Coverage and contents

Replacement Cost - all risk
Boiler Machinery - written on a

comprehensive form
Business Interruption Calculated
yearly based
Blanket Coverage for the perils on estimated
insured against under Real Hotel
and Personal Property in revenues.
this Exhibit "E." This coverage
shall specifically cover
Manager's loss of Management
Fees. The business interruption
insurance shall be for a
twelve (12) month indemnity period.
Owner's Protective Liability $10,000,000

Al risks from construction and
renovation occurring prior to the
Opening Date and all risks from
Hotel construction and renovation
projects costing more than $250,000
occurring after the Opening Date
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JAN~-21~-1998
LAW OFFICES
NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP
THIRTY-FIRST FLOOR
445 SOUTH AIGUERQA STREET
LO% ANGELES, GALIFORNIA $90071.16¢2
TELE| (213) 8427800
FACSIMILE (343)612-7001
FAX COVER PAGE
Date: 01/21/98 Time:  9:50 AM FileNo.:  120408-003
To:
Mr. Ed Ansbro Fax: (901) 374-5051
Promus Hotel Corporation Phone: (901) 374-5163
Mr. Mark B. David : Fax: (714) 640-5058
Laguna Landmark, Incorporated: -~ Phone: {714) 640-5040
Ronald M. Halpern, Esq. Fax: (301) 374-5050
Promus Hotels, Inc. ’ ~ Phone: (901) 374-5000
From: Howard D. Coleman
Message:
IF YOU DO NOT RECEIVE 2 _ PAGES, INCLUDING TH]S COVER PAGE,
PLEASE CALL Marcia Bertolli AT (714) 833-7800
NOTE:  The information contained in this facsimile docume_qt is confidential and may also be Attorney-Client

addressed. If you are not the Intended recipient, or the employee or agent responsible to deliver it to the
intended recipient, you are hereby notified that any use, dissemination, distribution ot copying of this
communication js strictly prohibited. If you have received the facsimile in error, please immediately
notify us by telephone, and return the original message to us at the address above via the U.S, Postal
Service. Thank You,
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LAWY OFFICES
NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

WALTER L. NOBSAMAN

o THIRTY-FIRST FLOOR JONN T. KNOX
(188¢-1354) 448 SOUTH FIGUERDA STRERT WARREN c. ELLIOTT
OF COUNSEL
LOS ANGELSS. CALIFORNIA 90071-1802
EAN FRANG! TELERHONE (213) 8127400 WASHINGTOW, bg.
THIRTY-FOURTH FLOOR s FACSINILE (213) 612-7801 SLITE 370-8
§9 SALIFORMIA STREET €97 19TH STREET N.WY.
SAN FRANCIEGO. GA 94111.4799 WASHINGTON. D.C, 20005
(41E) 208.3800

(202) 783.727¢

IRVINE

EACRAMENTO
SUITE 1800 ! SUITE 1o00e
LAKEONORE TOWERS 15 L STREET
TET01 VON KARMAN AVENUE BACRAMENTQ, CA DS8714.2704
IRVINE. CA 02¢42-1047 January 21! 1998 (916) 442.288¢
(714) 833-Tavo .

HOWARD D. COLEMAN
DIRECT DIAL NumaERr
{293) 812-7182¢

REPER TQ FILE NUMBER

120406-003

VIA FACSIMILE

Mr. Ed Ansbro b b b
Vice President, Development

Promus Hotel Corporation

755 Crossover Lane

Memphis, Tennessee 381174900

Re: Garden Grove Mvangggv ment Agreement

Dear Ed: f

| appreciate the redraft of the Management Agreement sent by Ron's
letter of January 13th. Two quick points:

First, in the third paragraph of Exhibit "C", the new language should pick
up real property taxes as well.

Second, 1 did not see my comment 45 regarding our client being named

as a third party beneficiary in your goods and services contracts to the extent our client
could so be named,

| think we are there.
Best regards.
Very trdly yours,

v X_

Howard D. Coleman
of NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

HDG/tmib
cc:  Mark David/ivia fax
Ronald Halpem, Esq./via fax

TOTAL P.@2
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_P_RQM:U:S: Promus Hatel Corporation

HOTELS 755 Crogsover Lane
o~ Mermphis, Tennassee 38117
: Davelopment Department
we CED [pR] = Fax #: (801) 374-5051
TO: Company:
Fax Number;

" (g1
From: 5_5’ 2.8 M re Fax Number:
Date: Mf "'q_o

Number of Pages (Including Cover Sheet):

If there are any problems with this transmittal, piease call

at

COMMENTS

The information contained in this facsimile message Is intended only for the use of the individyal
or antity to whomn it is sent. I the recipient of this transmittal is not the intended recipient. ofr an
empioyse or agent responsible to deliver it to the intandad recipient, any dissemination,
distribution or copying of this communication is strictly protibited. If you have received this
communication in emor, please immediately notify us by tslephone, and return the criginal
message to us af the above referencad address via the U.5. Postal Service.
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PROMUS

HOTLL F CORPORATION

July 11, 1997

Mr. Howard D, Coleman

Nossaman, Guther, Knox and Ellioit, L.P.
445 8. Figueroa Street

Los Angeles, CA 90071-1602

RE: PROPOSED GARDEN GROVEBGTEL

’
::""9_ /‘f"ﬁ;,‘: .

Pursuant to your proposal request of June Zsf'a,unched i3 our response to the questions that were
included in your letter. To simplify the process, we have attached a proposed management
contract which addresses many of the questions. As called for in your letter, each item is
addressed in the order that you outlined. Any issue already included in (he management contract
will be s0 identified,

Pecar Mr. Coleman:

We look forward to furthering our discussions with Mark on this exciting project and look
forward to hearing back from you within the next couple of weeks,

Thank you for this upportunity to work with you.

Very truly yours,

Ed Ansbro

Vice President
Hoicl Development
Western Region

EA:wl

B el o
TMIAREY  EMBATY ‘.‘.;_ ;,,] l-'- wu'.l il sy
SIS VACKTIN - -

s

795 Caossver Lave, Memphiis, Termmase 3317 UKD, 9018 L1000 Exy 900820503 )
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FROPOSED MANAGEMENT CONTRACT
EMBARSSY SUITES - ANAHEIM/GARDEN GROVE

1. Tsrms of Management Agreement -

Refer to Exhibit C of the Management Agreement.
2. Management Fee -
Refer to Exhibit C of the Management Agreement.

3. 'Fermination Provisions -

Refer to Stction 9,01 - 9.07 of ithe Management Agrecinent,

4. Radius Protection -

During the first five years, Promus 116l will not open another Embassy Suiles hotel within a
two-mile radins of the subject site.

5. Employees -

The employees of the hotal shall be 991,31‘,’)"?.‘?3 ’of Promus Hotcls, Ing,

6. Liguor Liccnse -

Refer to Section 4.01¢i0) of the Management Contract.

7. Non-Sitc Specific Services -

The manager shall provide the services outlincd under a standard license agreement. In addition,
the Management Contract will cover off=site services including:

Design Review Consultation '~
Accounting Service/Reporting
Payroll/Benefits Administration

Human Resources Staffing/Development
Risk Management BRSO
Tax Instrance

Capital Plan Administration

Legal Support

s & 2 5 B B B P

All of the services arc included in the management contract fee with the cxecption of accounting
which is $3,000/month.

3. Insurance- -
Refer to BExhibit E of the Management Contract.
9. Assignability -

Refer 1o Section 11,05 of the Managaﬁnent Contract.
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Proposed Management Contract
Embagsy Suites - Ansheim/Garden Grove
Page Two

10. Budgetg -
Refer to Section 3.01(v) of the Management Contract.
11. Financial Contribution -

Promus Hotels, Inc. would consider mezzanine financing on this project up to $3,000,000
provided it meets our underwriting criteria outlined in the mezzanine loan application which Is
included for your review.

12, Finangial Contribution by Owner -

Rofer to Section 4.01 of the Management Contract.
i 16PM ¢

13. Owner Control -

Refer to Section 3.01(ii); 3.01(v); 3.01(vi); 3.01{vii); 3.01(xiv) of the Managemen{ Coniract.

14. Management/Owner Coordination and Responsibilities Prior to Opening -

A, Design of hotel: 'Tho manager will work with the owner’s architcct on concept, schematic and
final architoctural plans.

B. Intetior Dosign:  The manager will rovicw and approve/disapprove the interfor design
package.

C. Theme: Upon approval of the Franchisc Agreement, the manager’s design/construction and
operating tcam will meet with thc owner and his architeet to discuss positioning and theme of
the hotel.

D. Constryction: The manager’s desiyn and construction departiment will inspect the
construction site a minimum of four times Lo cnsure that the hotel is being built according to
the approved plans and specifications,

15. Projections -

As discussed with Mark David, we helieve the hotel could achieve a stabilized occupancy of 75%
af an average daily rulc of $125 in 1997 dollars. This assumption is based on the performance of
existing Jimbassy Suites in Orange County as well as propertiea that we operate In the Wale
Disncy World market. An internal sludy would be conducted by us upon execution of the License
Agreement, SEEE
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Garden Grove
7/08/97

MANAGEMENT AGREEMENT

This Management Agreement ("Agreesment”) is made and entered into on this ___
day of , 1997 (‘Effective Date”} belween Laguna Landmark Inc, a
, whose address is , ("Owner") and Promus
Hotels, Inc., a Delaware corporation, whose address is 755 Crossover Lane, Memphis,
TN 38117 ("Manager").

I A6

ARTICLE 1
THE HOTEL

Section 1.01. The Hofel. The subject matter of this Agreement is the
management of the "Hotel,” as defined in the Embassy Suites License Agreement
attached hereto as Exhibit "A" (hereinafter collectively referred to as the "License
Agreement’), by Manager. The License Agreement shall exclusively govern Owner's
right to use the Embassy Suites "System” (as defined in the License Agreement) in the
operation of the Hotel. Owner hereby expressly acknowledges that it shall not derive any
rights in or to the use of the “Embassy Su:tes name or the Embassy Suites System from
this Agreement.

ARTICLE 2
TERM

Section 2.01. Qmmg_n_a_tg Manager shall open the Hotel to the public and
commence doing business as a Embassy Suites hotel on the date all the conditions

precedent in this Agreement and the License Agreement to the opening of the Hotel as a
Embassy Suites hotel have been satisfied ("Opening Date"), which date shall be
confirmed in an addendum to this Agreement.

Section 2.02. Term. The term shall commence on the Effective Date and
continue for the term of years from the Opening Date set forth on Exhibit "B" ("Term").

Section 2.03. Extension of Tom. The Term of this Agreement may be extended
in the manner set forth on Exhibit "B.™ i+
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ARTICLE 3
MANAGER'S OBLIGATIONS
Section 3.01. Manager's Obligations. Manager shall, on behalf of Owner and at

Owner's expense, direct the operation of the Hotel pursuant to the terms of this
Agreement and the License Agreement. Manager shall be exclusively responsible for
directing the day-to-day activities of the Holel and establishing all policies and procedures
relating to the management and operation of the Hotel. Except as specifically otherwise
provided, all cost(s) and expense(s) incumed by Manager in association with the
performance of the obligations hereinafter get forth shall be pre-opening expenses if
incurred prior to the Opening Date and operating costs if incurred after the Opening Date
and shall accordingly be paid from the Pre-Opening Bank(s) Account as hemainafter
definad in Saction 3.01(i) or the Bank Account(s) as hereinafter defined in Section 3.01(iv)
below. Manager, during the Term, shall have the following obligations:

(i) Pre-Opening. Six (6) Wﬁpths prior to the scheduled Opening Date,
Manager shall commence lmplementation of a pre-opening program which
shall include all activities necessary to financially and operationally prepare
the Hotel for opening. To implement the pre-opening program, Manager
shall prepare a comprehensive pre-opening budget which shall be
submitted to Owner for Owner’s approval ninety (80) days after the Effective
Date ("Pre-Opening Budget') -All costs and expenses of the pre-opening
program shall be paid from a special bank account(s) opened by Manager
in the name of Owner. upon which only Manager's deslgnees shall be
authorized to draw ("Pre-Opening Bank Account(s)"). After all pre-opening
expenses have been paid, the balance in the Pre-Opening Bank Account(s)
shall be returned to Owner and the Pre-Opening Bank Account(s) closed.

(i)  Personnel. Manager shall be the sole judge of the fitness and qualification
of all personnel working at the Hotel ("Hotel Personnel’) and shall have the
sole and absolute right to hire, supervise, order, instruct, discharge and
determine the compansation, benefits and terms of employment of all Hotel
Personnel. All Hotel Personnel shall be employees of Manager. Manager
shall also have the right to use employees of Manager, Manager's, parent
and subs-.ldlary and affiliated companies, not located at the Hotel to provide
services to the Hotel (“Off-Slte Personnel”). All expenses, costs (including,
but not limited to, salaries, benefits and severance pay), liabilities and
claims which are related to Hotel Personnel and Off-Site Personnel shall be
pre-opening expenses or operating expenses as appropriate,

Manager shall provide Owner an opportunity to interview each proposed
general manager for the Hotel pnor to the appointment of said individual 1o
the position of Hotel general manager. Manager shall solicit and seriously
consider the opinions of Owner on said individual prior to making a final
decision on the appointment of such individual to the position of Hotel
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general manager.

(i)  Holel Policies. Manager shall determine the terms of guest admittance to
the Hotel, establich room rates, and use of roome for commercial purposes;

(iv) Bank Accounts. Manager shall open and operate the Hotel's bank
accounts. All sums received from the operation of the Hotel and all items
paid by Manager arising by virtue of Manager's operation of the Hotel shall
pass through bank account(s) esiablished by Manager in Owner's name at
such banks as Manager and Owner shall mutually agree ("Bank
Account(s)"); only Manager's designees shali be exclusively authorized to
operate and draw from the Bank Account(s). Each fiscal month Manager,
on behalf of Owner, shall disburse funds from the Bank Account(s) in the
order of priority and to the extent available in accordance with the priority
schedule set forth on Exhibit "B;"

LodBEN -

(v)  Qperating Budgets. Manager shall, not less than forty-five (45) days prior to
the scheduled Opening Date submit to Owner, for Owner's approval, a
proposed operating budget for the ensuing full or parfial fiscal year, as the
case may be ("Operating Budget”). Thereafier, Manager shall, not less
than forty-five (45) days prior to the commencement of each full fiscal year,
submit to Owner, for Owner's approval, a proposed Operating Budget for
the ensuing full or partial fiscal year, as the case may be.

Owner's approval of fhe Operating Budget shall not be unreasonably
withheld and shall be deemed given unless a specific written objection
thereto is delivered by aner to Manager within fiteen (15) days after
submission. Owner shall review the Operating Budget on a line-by-line
basis. To be effective, any nofice which disapproves a proposed Operating
Budget must contain specrﬁc objections in reasonable detail to individual
line items. y ‘

If the initial Operating Budget contains disputed budget item(s), said item(s)
ghall be deemad adopled untl Owner and Manager have resolved the
item(s) objected to by Owner or the Accountani(s) (hereinafter defined In
Section 10.02) have resolved the item(s) objected to by Owner. Thereafter,
if Owner disapproves or raises objections to a proposed Operating Budget
; in the manner and within the time period provided therefore, and Owner and
‘ Manager are unable to resolve the disputed or objectionable matters
submitted by Owner pnor fo the commencement of the applicable fiscal
year, the undisputed portions of the proposed Operating Budget shall be
deemed to be adopted and approved and the corresponding line item
f contained in the Operating Budget for the preceding fiscal year shall be
* adjusted as set forth herein and shall be substituted in lieu of the digputed
items in the proposed Operating Budget. Those line items which are in
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dispute shall be determined by increasing the preceding fiscal year's
corresponding line items by an amount determined by Manager which does
not exceed the Consumer Price Index for All Urtban Consumers published
by the Bureau of Labor Statistics of the United States Department of Labor,
U.S. Cily Average, all items (1984-1986=100) for the fiscal year prior to the
fiscal year with respect to which the adjustment to the line item is being
calculated or any successor or replacement index thereto. The resulting
Operating Budget obtained in accordance with the preceding sentence shall
be deemed to be the Operating Budget in effect until such time as Manager
and Owner have resolved the items objected to by Owner.

Manager shall revise the Operating Budget from time to time, as necessary,
to reflect any unpredicted significant changes, variables or events or to
include significant, additional, unanticipated items of income or expense.
Manager shall be permitted to reallocate part or all of the amount budgeted
with respect to any ling.ijgm to another line item and o make such other ¢
modifications to the Operatlng Budget as Manager deems necessary.
Owner acknowledges that the Operating Budget is intended only to be a
reasonable estimate of the Hotel's income and expenses for the ensuing
fiscal year. Manager shall not be deemed to have made any guarantee,
warranty or representatupn whatsoever in connection with the Operating
Budget; Dt

(vi) Operating Statement. Manager shall prepare and furmish Owner, on or
before the twentieth (20th) day of the fiscal month immediately following the
close of a fiscal month, with a detalled operating statement setting forth the
results of the Hotel's cperatlons Within ninety (90) days after the end of
each fiscal year, Manager shall furnish Owner with a detailed operating
statement setting forth the resulls of the Hotel's operations for the fiscal
year; -

{(vii) Capital Budgets. Manager shall, not less than forty-five (45) days prior to
the commencement of each ﬁscal year, submit to Owner a recommended
"Capital Budget" for the ensuing.full or partial fiscal year, as the case may
be, for furnishings, equipment, and ordinary Hotel capital replacement items
as shall be requnred to operate the Hotel In accordance with the standards
refarrad to in the License Agreement. If Owner does not approve the
Capital Budget, Manager will be entitied to spend up to two percent (2%) of
Adjusted Gross Revenue for capital expenditures in the second full year
after Opening; three percent (3%) of Adjusted Gross Revenue in the third
full year after Opening, and four percent (4%) of Adjusted Gross Revenue
during the fourth full year after Opening and (5%) thereafter until the
disputed Capital Budget item(s) have been resolved in accordance with
Section 10.02.1(e);
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(vii) General Maintenance Non-Capital Replacements. Manager shall supervise

the maintenance, repair and replacement of non-Capital Replacements;

(x}) Operating Equipment. Manager shall select and purchase all operating
equipment for the Hotel such as linens, utensils, uniforms and other similar
tems;

()  Operating Supplies. Manager shall select and purchase all operating
supplies for the Hotel such as food, beverages, fuel, soap, cleansing items,
stationery and other consumable items;

(d)  Accounting Standards. Manager shall maintain the books and records
reflecting the operations of the Hotel in accordance with the accounting
practices of Manager in conformity with generally accepted accounting
practices consistently | applied and shall adopt and follow the figcal
accounting periods utilized by Manager in its hormal course of business.
The Hotel level generated accounting records reflecting detailed day-to-day
transactions of the Hotel's operations, shall be kept by Manager at the Hotel
or at Manager's regional offices or corporate headquarters, or at such other
location as Manager shall reasonably determine. Manager shall receive a
monthly fee for acoounhng services prowded to the Hotel ("Accounting
Fee"). The current Accountmg Fee is set forth on Exhibit "B." The
Accounting Fee shall be adjusted by Manager from time to time and set
forth in the annual Operating Budget;

(xii) Marketing and Advertising. Manager shall advertise and promote the Hotel
in coordination with the sales and marketing programs of Manager and
other Embassy Suites hotels. Manager may participate in sales and
promotional campaigns and athmes involving complimentary rooms.
Manager, in marketing and advertising the Hotel, shall have the right to use
marketing and advertising services of employees of Manager and its parent
and affiliated companies not located at the Hotel,

(xiii) Permits and Licenses. Méhager shall assist Owner in obtaining the various
permits and licenses required to operate the Hotel in accordance with the
terms of this Agreement and the Llcen:se Agreement;

(xiv) Owner Meetings. The Hotel's general manager shall meat with Owner's
Representative [as heremafter defined in Section 4.01 (viii)] monthly to
review and discuss the previous and future month's operating statement,
cash flow, budget, capital expenditures, important personnel matters and
the general concerns of Owner and Manager ("Monthly Owner's Meeting").
In addition, a representative of Manager's corporate staff shall meet with
Owner's Representative quarterly to review and discuss the previous and
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future quarter's operating statement, cash flow, budget, capital
expenditures, important personnel matters and the general concems of
Owner and Manager ("Quarterly Qwner's Meeting"). Except to the extent
otherwise mutually agreed upon by Owner and Manager, all Monthly
Owner's Meetings and Quarterly Owner's Meetings shall be held at the
Hotel; and

{(xv) Insurance. Manager shall procure and maintain throughout the Term the
insurance coverages set forth on Exhibit "D."

ARTICLE 4
OWNER'S OBLIGATIONS

Section 4.01. Owner's Obligations. During the Term, Owner shall have the
obligations set forth below: T

() License Agreement. Owner shall comply with all the terms and conditions
of the License Agreement (specifically including, but not limited to,
Licensee's obligation to pay the fees, charges and contributions set forth in
paragraph 3.C. of the License Agreement) and keep the License
Agreement in full force ‘and effect from the Effective Date through the
remainder of the Term.' Nothmg in this Agreement shall be interpreted in a
manner which would relieve Owner of any of its obligations under the
License Agreement,

(i) Licenses and Permits. Owner shall obtain and maintain, with Manager's
assistance and cooperatuon all governmental permissions, licenses and
permits necessary to enable Manhager to operate the Hotel in accordance
with the terms of this Agreement and the License Agreement;

(i)  Insurance. Owner shall procure and maintain throughout the Tesm the
‘F insurance coverages set forth on Exhibit "E;"

| (v) Pre-Opening Funds. Seven (7) days prior to the commencement of the

: pre-opening program described in Section 3.01(i), Owner shall make an

I initial deposit of the sum specified on Exhibit "B" in the Pre-Opening Bank
Account(s). Thereafter, Owner shall deposit such funds in the Pre-Opening
Bank Account(s) as are set forth in the funding schedule attached to the
Pre-Opening Budget, =~

v) Operating Funds. Owner shall provide all funds necessary to enable
Manager to arrange and operate the Hotel in accordance with the terms of
this Agreement and the License Agreement. Owner agrees to deliver to
Manager for deposit into the Bank Account(s) on the Opening Date the
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amount specified on Exhibit "B" which amount shall be the "Minimum
Balance" to be maintained by Owner during the first year of the Hotel's
operation. The Minimum Balance thereafter shall be no less than the
Hotel's operating costs for the preceding fiscal month. The Minimum
Balance shall serve as working capital for the Hotel's operations. Owner
agrees, upon Manager's written request, to immediately fumish Manager
with sufficient funds to make up any deficiency in the Minimum Balance;

(vi) Capital Funds. Owner shall expend such amounts for renovation programs,
fumnishings, equipment and ordinary Hotel capital replacement items as are
required from time to time to (a) maintain the Hotel in good order and repair;
(b) comply with the standards referred to in the License Agreement; and (c)
comply with govemmental regulations and orders. Owner shall cooperate
fully with Manager in establishing appropriate procedures and timetables for
Qwner to undertake capital replacement projects;

LELPH 5

(vii) Payments to Manager. Owner shall promptly pay to Manager all amounts

due Manager under this Agreement;

{vii) Owner's Representative. Owner shall appoint a representative to represent
Owner In all matters relating to this Agreement and/or the Hotel ("Owner's
Representative”). Ownqr‘s initial Owner's Representative shall be the
individual named on Exh|b|t "B." Manager shall have the right to deal solely
with the Owner's Representatlve on all such matters. Manager may rely
upon statements and remesentatons of Owner's Representative as being
from and binding upon Owner. Owner may change its Owner's
Representative from time, to time by providing written notice to Manager in
the manner provided for herein. Owner shall cause the Owners
Representative to attend all Monthly Owner's Meetings and Quarterly
Owner's Meetings;

(ix) Owner's Audits. Owner ‘shall have the right to have its independent
accounting firm examine, the books and records of the Hotel at any
reasonable time upon fortyelght (48) hours notice to Manager; and

(x) Quiet and Peaceable Omtion. “Owner shall ensure that Manager is able
o peaceably and quietly operate the Hotel in accordance with the terms of
this Agreement, free from molestation, eviction and disturbance by Owner
or by any other person or persons claiming by, through or under Owner.
Owner shall undertake and prosecute all reasonable and appropriate
actions, judicial or otherwise, required to assure such quiet and peaceable
operations by Manager.
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ARTICLE §
MANAGEMENT FEE

Section 5.01. Management Fee. On the fifteenth (15th) day of each fiscal month
after the Opening Date, Manager is authorized by Owner to pay itself from the Bank
Account(s) the Management Fees calculated in the manner set forth on Exhibit "C"

ARTICLE 6
CLAIMS AND LIABILITY

Section 6.01. Clalms and Llabllity. Owner and Manager mutually agree for the
benefit of each other to look only to the appropriate insurance coverages in effect
pursuant to this Agreement in the event any demand, claim, action, damage, loss, liability
or expense occurs as a result of injury to person or damage to properly regardiess
whether any such demand, claim, acfion, damage, loss, liability or expense is caused or
contributed to, by or results from! ‘thié!inegiigence of Owner or Manager or their
subsidiaries, affiliates, employees, directors, officers, agents or independent contractors
and regardless whether the injury to person or damage to property occurs in and about
the Hotel or elsewhere as a rosult of the performance of this Agreement. Nevertheless, in
the event the insurance proceeds are ingufficient or there is no insurance coverage to
satisfy the demand, claim, action, loss, liability or axpense and the same did not arise out
of the gross negligence or willful misconduct of Manager, Owner agrees, at its expense,
to indemnify and hold Manager and its subsidiarles, affillates, officers, directors,
employees, agents or independent contractors harmiess to the extent of the excess
liability. ‘ S

Section 6.02. Survival. The provisions of this Article 6 shall survive any
cancellation, termination or expiration of this Agreement and shall rernain in full force and
effect until such time as the applicable statute of limitation shall cut off all demands,
claims, actions, damages, losses, liabilities or expenses which are the subject of the
provigions of this Arficle 6. o

* ARTICLE 7
CLOSURE, EMERGENCIES AND DELAYS

Section 7.01. Events of Force Majeure. If at any time during the Term of this
Agreement it becomes necessary, in Manager's opinion, to cease operation of the Hotel
in order to protect the Hotel and/or the health, safety and welfare of the guests and/or
employees of the Hotel for reasons beyond the reasonable control of Manager, such as,
but not limited to, acts of war, insurrection, civil strife and commotion, labor unrest,
governmental regulations and orders, shortage or lack of adequate supplies or lack of
skilled or unskilled employees, contagious illness, catastrophic events or acts of God
("Force Majeure™), then in such event or similar events Manager may close and cease
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operation of all or any part of the Hotel, reopening and commencing operation when
Manager deems that such may be done without jeopardy to the Hotel, its guests and
employees.

Manager and Owner agree, except as otherwise provided herein, that the time
within which a party is required to perform an obligation and Manager's right to manage
the Hotel under this Agreement shall be extended for a period of time equivalent to the
period of delay caused by an event of Force Majeure.

Section 7.02. Emergencies. If a condition of an emergency nature should exist
which requires that immediate repairs be made for the preservation and protection of the
Hotel, its guests or employees, or to assure the continued operation of the Hotel,
Manager is authorized to take all actions and to make all expenditures necessary to repair
and correct such condition, regardless whether provisions have been made in the
applicable budget for such emergency expenditures. Expenditures made by Manager in
connection with an emergency shall hepald, .in Manager's sole discretion, out of the Bank
Account(s). Owner shall immediately replenish such funds paid from the Bank
Account(s).

. ARTICLE 8
CONDEMNATION AND CASUALTY

Section 8.01. Condemnation. If the Hotel is taken in any eminent domain,
expropriation, condemnation, compulsory acquision or similar proceeding by a
competent authority, this Agreement shall automatically terminate as of the date of taking
or condemnation. Any compensationl’for the taking or condemnation of the physical
facility comprising the Hotel shall be paid to Owner. Manager, however, with the full
cooperation of Owner, shall have the right to file a claim with the appropriate authorities
for the loss of Management Fee income for the remainder of the Term and any extension
thereof because of the condemnation or taking. If only a portion of the Hotel is so taken
and the taking does not make it unreasonable or Imprudent, in Manager's and Owner's

‘ opinion, to operate the remainder as a hotel of the type immediately preceding such
taking, this Agreement shall not terminate. Any compensation shall be used, however, in
whole or in part, to render the Hotel a complete and satisfactory architectural unit as a
hotel of the same type and class as it was immediately preceding such taking or
condemnation. -

| Section 8.02. Casualty. In the event of a fire or other casualty, Owner shall
comply with the terms of the License Agreement and this Agreement shall remain in full
: force and effect so long as the License Agreement remains in full force and effect.
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ARTICLE 9
TERMINATION RIGHTS
Soction 9.01. Bankruptcy and Dissolution. If either party is voluntarily or

involuntarily dissolved or declared bankrupt, insolvent, or commits an act of bankruptey,
or if a company enters into liquidation whether compulsory or voluntary atherwise than for
the purpose of amalgamation or reconstruction, or compounds with its creditors, or has a
recelver appointed over all or any part of its assets, or passes title in lieu of foreclosure,
the other party may terminate this Agreement immediately upon serving notice to the
other party, without liabllity on the part of the terminating party.

Section 9.02. Manager's Termination Right Upon the Termination of License

Agreement. If the License Agreement is terminated for any reason, Manager may
terminate this Agreement immediately upon serving notice to Owner, without liability on
the part of Manager. Upon such termination, unless specifically provided otherwise
herein, Manager shall be entitled to recgiye the Termination Fee calculated in the manner
set forth on Exhibit "B." Notwithstanmﬁyming contained herein, Manager shall not be
entitied to receive the Termination Fee if the License Agreement is terminated because of
Manager's failure to perform its obligations hereunder and Manager's failure was not
caused by the failure of Owner to perform its obligations hereunder.

Section 9.03. Breach. If either party, during the Tenn of this Agreement,
commits a breach of this Agreement by-failing to keep, perform or observe any covenant,
obligation or agreement required to be kept, performed or abserved by such party under
the terms of this Agreement, and the ,defaulting party fails to remedy or correct such
breach within thity (30) days after receipt of notice of such breach from the
non-defaulting parly, then the non-defayiting party may terminate this Agreement, without
prejudice fo its right to seek damages o other remedies availabie to it at law or in equity,

- at the expiration of such thirty (30) day period; provided, however, that if the breach Is
non-monetary and is of a nature that it cannot reasonably be remedied or corrected within
such thirty (30) day period, then such’ thirty (30) day period shall be deemed to be
extended for such additional period as may reasonably be required to remedy or correct
the same if the party committing the breach promptly commences to remedy the breach

| upon receipt of the other party's notice and continues therewith with due diligence.

Saction 9.04. Owmer's Early‘ Termination Right. Owner, at its option, may
terminate this Agreement upon sixty (60) days written notice to Manager provided, along

with said notice, Owner pays Manager the Termination Fee calculated in the manner set
forth on Exhibit "B.” T

Section 9,05, Manager's Right to Terminate Upon Sale. If there is to be a
"Change in Ownership" as defined in the License Agreement and the new owner of the

Hotel has not received an Embassy Suites License Agreement for the operation of the
Hotel (for purposes of this Section 9.05, said agreement shall be referred to as the
"License Agreement"), Manager shall have the right upon giving notice to Owner 1o

-10‘- ;




oCNL DY -Fromus noetels v (~1l4-df » L-o4M o AULUGUIN 1ot 'L FES T4 TRV R RSN

terminate this Agreement on the date the Change of Ownership occurs. If there is a
Change of Ownership and the new owner of the Hotel receives a License Agreement, but
does not enter into an assumption agreement, pursuant to which the new owner assurmes
all of Owner's obligations hereunder, with Manager prior o the date the Change of
Ownership occurs, Manager shall have the right, upon giving notice to Owner, to
terminate this Agreement on the date the Change of Ownership occurs.  If Manager
terminates this Agreement pursuant to this Section 9.05, (in addition to payment of all
other fees and reimbursable sums due to Manager to the date of termination), Manager
shall have the right to receive the Termination Fee calculated In the manner set forth on
Exhibit "B." If a Change of Ownership occurs, and the new owner obtains a License
Agreement and the new owner and Manager enter into an assumption agreement
pursuant to which this Agreement remains in full force and effect, Manager shall not
recelve a Termination Fog.

Section 9.06. Delays. Notwithstanding any other provision of this Agreement, (i)
if Owner fails to deliver to Manager & tiitvipleted Hotel ready for operation on or before
the date specified on Exhibit "B," or (il) If any event of the type described in Article 7 or 8
occurs after Manager receives possession of the Hotel and Manager is unable to operate
the Hotel for a period of ninety (90) days, Manager shall have the option 1o terminate this
Agreement upon thirty (30) days prior written notice to Owner, without liability on the part
of Manager, its parent or their subsidiaries or affiliates.

Section 9.07. Employment Sollclhtion Restriction Upon Termination. Owner

and its affiliates and subsidiaries and their successors hereby agree not to solicit the
employment of the Hotel general manager or assistant general manager at any time
during the term of this Agreement without Manager’s prior written approval. Furthermore,
Owner and its affiliates and subsidiaries and successors agree not to employ the Hotel's
general manager or assistant general manager for a period of twelve (12) months after
the termination or expiration of this Agreement, without Manager's prior written approval.

| ARTICLE 10
f APPLICABLE LAW AND ARBITRATION
Section 10.01. Applicable Law, The interpretation, validity and performance of
this Agreement shall be governed by the procedural and substantive laws of the state of
Tennsssee and any and all disputes, except those specifically refermed to below, shall be
brought and maintained within that state. If any judicial authority holds or declares that

the law of another jurisdiction is applicable, this Agreement shall remain enforceable
under the laws of that jurisdiction. .

=
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Section 10.02. Arbitration of Financial Matters.

Subsection 10.02.1. Matters to be Submitted to Arbitration. In the case
of a dispute with respect to any of the following matters, either party may submit such

matter to arbitration which shall be conducted by the Accountants (as hereinafter defined
in Subsection 10.02.2):

(@) computation of the Management Fees;
()  reimbursements due to Manager under the provisions of Section
11.15;
() any adjustment in the Minimum Balance under the provisions of
Section 4.01 (v);
(d)  any adjustment In dollar amounts of insurance coverages required to
be maintained; and
(e)  any dispute conceming the approval of an Operating Budget.
1:E8PN 3
All disputes concerning the above matters shall be submitted to the Accountants.
The decision of the Accountants with respect to any matters submitted to them under this
Subsection 10.02.1 shall be binding on both parties hereto.

Subsection 10.02.2, The Accountants. The "Accountanis” shall be one
of three (3) firms of certified public accountants of recognized national standing in the
hotel industry. Until otherwise agreed to by the parties, the three (3) firms shall be Arthur
Andersen & Co., Coopers and Lybrand, and Pannell Kerr Forster, notwithstanding any
existing relationships which may exist between Owner and such accounting firms or
Manager and such accounting firms. The parly desiring to submit any matter to
arbitration under Subsection 10.02.1 shall do so by written notice to the other party, which
notice shall set forth the items to be arbitrated and such party's choice of one of the three
(3) accounting firms. The party receiving such notice shall within fifteen (I5) days after
receipt of such notice either approve such choice, or designate one of the remaining two
(2) firms by written notice back to the first party, and the first party shall within fifteen (I5)
days after receipt of such notice either approve such choice or disapprove the same. If
both parties shall have approved one of the three (3) fims under the preceding sentence,
then such firm shall be the "Accountants” for the purposes of arbitrating the dispute; if the
parties are unable to agree on an accounting firm, then the third firm, which was not
designated by either party, shall be the "Accountants” for such purpose. The
Accountants shall be required to render a decision in accordance with the procedures
described in Subsection 10.02.3 within fiteen (I5) days after being notified of their
selection. The fees and expenses of the Accountants will be paid by the non-prevalling

party. '

Subaection 10.02.3. Procedures. In all arbitration proceedings submitted
to the Accountants, the Accountants shall be required to agree upon and approve the
substantive position advocated by Owner or Manager with respect to each disputed item.
Any decision rendered by the Accountants that does not reflect the position advocated by

A2
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Owner or Manager shall be beyond the scope of authority granted to the Accountants
and, consequently, may be overtumed by either party. All proceedings by the
Accountants shall be conducted in accordance with the Uniform Arbitration Act, except to
the extent the provisions of such act are modified by this Agreement or the mutual
agreement of the parties. Unless otherwise agreed, all arbitration proceadings shall be
conducted at the Hotel.

Section 10,03. Performance During Disputes. |t is mutually agreed that during
any kind of controversy, claim, disagreement or dispute, including a dispute as to the

validity of this Agreement, Manager shall remain in possession of the Hote! as Manager;
and Owner and Manager shall continue their performance of the provisions of this
Agreement and its exhibits. Manager shall be entitled to injunctive relief from a civil court
or other competent authority to maintain possession in the event of a threatened eviction
during any dispute, controversy, claim or disagreement arising out of this Agreement.

1:56PM
ARTICLE 11
GENERAL PROVISIONS

Section 11.01. Authorization. Owner and Manager represent and warrant to
each other that their respective corporations have full power and authority to execute this
Agreement and to be bound by and perform the terms hereof, On request, each party
; shall furnish the: other evidence of such authority.

Section 11.02. Relationship. Manager and Owner shall not be construed as
joint venturers or partners of each other by reason of this Agreement and neither shall
have the power to bind or obligate the other excapt as set forth in thig Agreement.

Section 11.03. Manager's Contractual Authority in the Performance of this
Agreement. Manager is authorized to make, enter into and perform in the name of and
for the account of Owner any contracts deemed necessary by Manager to perform its
obligations under this Agreement. R

Saction 11.04. Further Actions. Owner and Manager agree fo execute all
contracts, agreements and documents and to take all actions necessary to comply with
the provisions of this Agreament and the intent hereof.

Section_11.05. Successors ‘and Assigns. Owner's consent shall not be
required for Manager to assign any of its rights, interests or obligations as Manager
hereunder to any parent, subsidiary or affliate of Manager or Promus Hotels, Inc.,
provided that any such assignee agrees to be bound by the terms and conditions of this
Agreement. The acquisition of Manager or its parent company by a third party shall not
constitute an assignment of this Agreement by Manager and this Agreement shall remain
in full force and effect between Owner and ‘Manager. Except as herein provided,
Manager shall not assign any of its obligations hereunder without the prior written consent
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of Owner, which shall not be unreasonably withheld or delayed. Owner shall be deemed
to have consented to such an assignment of this Agreement if Owner has not notifled
Manager in writing to the contrary within fifteen (I5) days after Owner has received
Manager's request for Owner's consent to an assignment. Manager shall have the right
to pledge or assign its right to receive the Management Fees hereunder without the prior
written consent of Owner. In the event of any such pledge or assignment, Owner shall
have no right of set off, counterclaim or defense of payment against assignee. Owner's
sole remedy for breach of Manager's cbligations under this Agreement shall be suit for
damages or specific performance against Manager.

Owner shall have the right to assign this Agreement to the person or entity which
has obtained title to the Hotel and a Embassy Suites License Agreement for the Hotel.
Except as hereinabove provided, Owner shall not have the right to assign this Agreement.

Section 11.06. Notices. All notices or other communications provided for in this
Agreement shall be in writing and shallzbe either hand delivered, delivered by certified
mail, postage prepaid, retum receipt requested, delivered by an ovemight delivery
service, or delivered by facsimile machine (with an executed original sent the same day
by an overnight delivery service), addressed as set forth on Exhibit "B." Notices shall be
deemed delivered on the date that is four (4) calendar days after the notice is deposited in
the U.S. mail (not counting the mailing, date) if-sent by certified mail, or, if hand delivered,
on the date the hand delivery is made, or if delivered by facsimile machine, on the date
the transmission is made. If given by an.ovemight delivery service, the notice shall be
deemed delivered on the next business day following the date that the notice is deposited
with the overnight delivery service. The addresses given above may be changed by any
party by notice given In the manner provided herein.,

Section 11.07. Documents. Owner shall furnish Manager copics of all leases,
title documents, property tax receipts and bills, insurance statements, all financing
documents (including notes and morigages) relating to the Hotel and such other
documents pertaining to the Hotel as Manager shall request.

Section 11.08. Defense. Manager shall defend and/or settle any claim or legal
action brought against Manager or Owner, individually, jointly or severally in connection
with the operation of the Hotel. Manager shall retaln and supervise legal counsel,
accountants and such other professiohals, consultants and specialists as Manager
deems appropriate to defend and/or settle any such claim or cause of action. All
liabiliies, costs, and expenses, including attorneys’ fees and disbursements, incurred in
defending and/or settling any such claim or legal action which are not covered by
insurance shall be paid by Owner. L ‘

Section 11.09. Walvers. No failure or delay by Manager or Owner to insist upon
the strict performance of any covenant, agreement, term or condition of this Agreement,
or to exercise any right or remedy congequent upon the breach thereof, shall constitute a
waiver of any such breach or any subsequent breach of such covenant, agreement, term
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or condition. No covenant, agreement, term, or condition of this Agreement and no
breach thereof shall be waived, aftered or modified except by written Instrument. No
waiver of any breach shall affect or alter this Agreement, but each and every covenant,
agreement, term and condition of thie Agreement shall continue in full force and effect
with respect to any other then existing or subsequent breach thereof.

Saction 11.10. Changes. Any change to or modification of this Agreement
including, without limitation, any change In the application of this Agresment to the Hotel,
must be evidenced by a written document signed by both parties hereto.

Section 11.11. Captions. The captions for each Article and Section are intended
for convenience only,

Section 11,12. Severability. If any of the terms and provisions hereof shall be
held invalid or unenforceable, such invalidity or unenforceability shall not affect any of the
other terms or provisions hereof. if, however, any material part of a party's rights under
this Agreement shall be declared invalid or unenforceable, (specifically including
Manager's right to receive its Management Fees) the party whose rights have been
declared invalid or unenforceable shall have the option to terminate this Agreement upon
thity (30) days wiitten nofice to the other party, without liability on the part of the
terminating party. R

Section 11.13. Interest Any amount payabie to Manager or Owner by the other
which has not been paid when due shall accrue interest at the lesser of: (a) the highest
legal limit in the state in which the Hotel is located, (b) the highest legal limit in the state of
Tennessee, or (c) two percentage points (2%) over the published base rate of interest
charged by Citibank, N.A., New York, New York, to borrowers on ninety (90) day
unsecured commercial loans, as the same may be changed from time to time.

Section 11.14. Reimbursemient The performance by Manager of its
responsibliiies under this Agreement are conditioned upon Owner providing sufficient
funds to Manager on a timely basis to enable Manager to perform its obligations
hereunder. Nevertheless, Manager shall be entitled, at its option, {0 advance funds or
contribute property, on behalf of the Owner, to satisfy obligations of Owner In connection
with the Hotel and this Agreement. Manager shall keep appropriate records to document
all relmbursable expenses paid by Manager, which records shall be made available for
inspection by Owner or its agents upon request. Owner agrees to reimburse Manager
with interest upon demand for money paid or property contributed by Manager to satisfy
obligations of Owner in connection with the Hotel and this Agreement. Interest shall be
calculated at the rate set forth in Section 11.13 from the date Owner was obligated to
remit the funds or contribute the property for the satisfaction of such obligation to the date
reimbursement is made.

A5
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Section 11.15. Travel and Quf-of-Pocket Expenses. Manager shall be

reimbursed for all travel and out-of-pocket expenses of Manager's employees reasonably
incurred in the performance of this Agreement. Manager shall have sole discretion, which
shall not be unreasonably exercised, to determine the necessity for such travel or other
expenses.

Section 11.16. Set off. Without prejudice to Manager's right to terminate this
Agreement pursuant to the provisions of this Agreement, Manager may at any time and
without notice to Owner set off or transfer any sum or sums held by Manager or other
member of Promus Hotels, Inc.to the order or on behalf of Owner or standing to the credit
of Owner in the Pre-Opening Bank Account(s) or Bank Account(s) in or towards
satisfaction of any of Owner's liabilities to Manager in respect of all sums due to Manager
under the terms of this Agreement.

Section 11.17. Third Party Befleficlary. This Agreement is exclusively for the
benefit of the parties hereto and it may not be enforced by any party other than the
parties to this Agreement and shall not give rise to liability to any third party other than the
authorized successors and assigns of the parties hereto.

Section 11.18. Brokerage. Manager and Owner represent and warrant to each
other that neither has sought the services of a broker, finder or agent in this transaction,
and neither has employed, nor authorized, any other person to act in such capacity.
Manager and Owner each hereby agrees to indemnify and hold the other harmless from
and against any and all claims, loss, liability, damage or expenses (including reasonable
attorneys' fees) suffered or incurred by the other parly as a result of a claim brought by a
person or entity engaged or claiming to be engaged as a finder, broker or agent by the
indemnifying party. ol A

Section 11.19. Survival of Covenants. Any covenant, term or provision of this
Agreement which, in order to be effective, must survive the termination of this Agreement,
shall survive any such termination.

Section 11.20. Estoppel Certificate. Manager and Owner agree to furnigh to the
other party, from time to time upon request, an estoppel certificate in such reasonable
form as the requesting party may request stating whether there have been any defaults
under this Agreement known to the party fumishing the estoppel certificate and such
other information relating to the Hotel as may be reasonably requested.

Section 11.21. Other Agreements. Except to the extent as may now or
hereafter be specifically provided, nothing contained in this Agreement shall be deemed
to modify any other agreement between Owner and Manager with respect to the Hotel or
any other property. ,

Section 11.22. Periods of Time. Whenever any determination is to be made or
action is to be taken on a date specified in this Agreement, if such date shall fall on a
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Saturday, Sunday or legal holiday under the laws of the state of Tennessee and/or the
state in which the Hotel is located, then in such event said date shall be extended to the
next day which is not a Saturday, Sunday or legal holiday.

Section 11.23. Preparation of Agreement. This Agreement shall not be

construed more strongly against either party regardiess of who is responsible for its
preparation.

Section 11.24. Exhibits. All exhibits attached hereto are incorporated herein by
reference and made a part hereof as if fully rewritten or reproduced herein.

Saction_11.25. Attorneys' Fees and Other Costs. The parties to this

Agreement shall bear their own attomeys' fees in relation to negotiating and drafting this
Agresment. Should Owner or Manager engage in liigation to enforce their respective
rights pursuant to this Agreement, the 5&Vailing party shall have the right to indemnity by
the non-prevailing party for an amount equal to the prevailing party’s reasonable
attorneys' fees, court costs and expenses arising therefrom.

Section 11.26. Counterparts. This Agreement may be executed in two (2) or
more counterparts, each of which shall be-deemed an original.

The parties have respectively caused this Agreement to be executed as of the
respective dates shown below.
" OWNER:
- LAGUNA LANDMARK INC.

By:
Witness '
its:
MANASBER:
PROMUS HOTELS, INC.
By:
Witness
its:
c\manage\phoenix.mga
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EXHIBIT "A"
LICENSE AGREEMENT
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EXHIBIT "B"
DEAL SPECIFIC TERMS

TERM: Ten (10) years from the Opening Date

EXTENSION TERM: Two (2) Five Year Renewal Options
INITIAL DEPOSIT IN PRE-OPENING BANK ACCOUNT(S):
INITIAL MINIMUM BALANCE FOR THEBANK ACCOUNT(S):
INITIAL OWNER'S REPRESENTATIVE:

DISBURSEMENT PRIORITY SCHEDULE:

Each fiscal month Manager, on behalf of Owner, shall disburse funds from the
Bank Account(s) in the following order of priority and to the extent available:

(@) all fees, assessments and charges due and payable under the License
Agreement when issued;

(b) the Management Fee;
(c) all reimbursable expenses due Manager,

(d)  all other Hotel operating costs, as such costs and expenses are defined
under the accounting: practices of Manager in conformity with generally
accepted accounting practices consistently applied, specifically including,
but not limited to, (i) the cost of operating equipment and operating
supplies, wages, salaries and employee fringe benefits, advertising and
promotional expenses, the cost of personnel training programs, utility and
energy costs, operating licenses and permits, grounds and landscaping
maintenance costs and equipment rentals approved by Manager as an
operating cost; (i) all expenditures made for maintenance and repairs to
keep the Hotel in good condition and repair, specifically excluding
expenditures for Capital Replacements; and (jii) premiums and charges on
the insurance coverages specified in Exhibit "D" incurred after the Opening
Date. There shall be excluded from the operating costs of the Hotel the
following, which shall be ownership costs of the Hotel:

B-1
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(i) depreciation of the Hotel, fumishings, fixtures and equipment; (i) rental
pursuant to a ground lease, if any, or any other lease payments, (iii) debt
service (interest and principal) on any mortgage(s) encumbering the Hotel;
(iv) property taxes and assessments; (v) amortization of pre-opening
expenses; (vi) expenditures for Capital Replacements; (vii) audit, legal and
other professional or special fees; (viij) premiums for insurance coverages
specified in Exhibit "E", (ix) equipment rentals approved by Manager as an
ownership cost; (x) adminisirative and general expehses and
disbursements of Owner, including compensation of employees of Owner:
(xi) Federal, State and local Franchise and Income Taxes: (xil) amortization
of bond discounts and mortgage expenses; and (xiii) such other costs or
expenses which are nomally treated as ownership costs under the
accounting practices of Manager in conformity with generally accepted
accounting practices consistently applied;
2001PM

(e) the following ownership costs, disbursed in the following order of priority

and to the extent available:

(i) debt service upon any mortgage(s) encumbering the Hotel;

(i) an amoUnt;‘(‘éﬁﬁué]ized) to satisfy land, building and personal
property taxes and assessments;

(i) an amount (annualized) fo satisfy the premiums for the
insurance required to be obtained by Owner in accordance
with Exhibit "E"; and

(iv) any lease payments.

After the disbursements set forth above, any excess funds remaining in the Bank
Account(s) over the Minimum Balance shall be distributed to Owner. If after making the
disbursements set forth above, there shall be a deficiency in the Minimum Balance,
Owner shall immediately provide such funds as may be required to maintain the Minimum
Balance in the Bank Account(s).

NOTICES: Owner: Manager:
l.aguna Landmark, Inc. Promus Hotels, Inc.
755 Crossover Lane
- Memphis, TN 38117
-~ Fax: 901/374-5050
Fax: Attn: Corporate Secretary
Attn:

B-2
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TERMINATION FEE:

The "Temmination Fee" shall be: (i) One Million Dollare and No/100 Dollars
($1,000,000) if the termination of this Agreement occurs between the Effective Date and
sixty (60) months after the Opening Date; (ii) Seven Hundred and Fifty No/100 Dollars
($750,000.00) if the termination of this Agreement occurs between the sixtieth (60th)
month after the Opening Date and the one hundred twentieth (120th) month after the
Opening Date. Notwithstanding anything contained herein, there shall be no Termination
Fee paid upon the expiration of this Agreement.

OUTSIDE OPENING DATE:

ACCOUNTING FEE:  $3,000/month  ypy; .

B-3
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EXHIBIT "C"
MANAGEMENT FEES

The "Management Fee" shall mean and refer to a: (i) a Base Management Fee
equal to four percent (4%) of Adjusted Gross Revenues (as hereinafter defined), plus i)
an Incentive Management Fee equal to two percent (2%) of Gross Operating Profit (as
hereinafter defined) with respect to each fiscal month during the term of this Agreement,

The term “Gross Revenues” shall be defined as all revenuas and income of any
nature derived directly or indirectly from the Hotel or from the use or operation thereof,
whether on or off the Site, including total room sales, food and beverage sales, if any,
laundry, telkephone, telegraph and telex revenues, other income, rental or other payments
from lessees, sublessees, licensees and concessionaires (but not the gross receipts of
such lessees, sublessees, licensees or concessionaires) and the proceeds of business
interruption, use, occupancy or similag;ﬁﬁnmr(apce.

The temrn "Adjusted Gross Revenues" shall be defined as Gross Revenues less
the following revenues actually received by the Hotel and included in Gross Revenues: (i)
any gratuities or service charges added to a customer's bill; (i) any credits or refunds
made to customers, guests or patrons;, (iif)) any sums and credits received by Owner for
lost or damaged merchandise; (iv) any sales taxes, excise taxes, gross receipt taxes,
admission taxes, entertainment taxes, tourist taxes or charges; (v) any proceeds from the
sale or other disposition of the Hotel, furnishings and equipment or other capital assets;
(vi) any fire and extended coverage ingurance proceeds; (vii) any condemnation awards;
(vili) any proceeds of financing or refinancing of the Hotel; and (ix) any interest on the
Bank Accouni(s). \

The term "Gross Operating Profit” shall be defined as Adjusted Gross Revenues
less: () all deparimental operating expenses, and (i) all undistributed operating
expenses, but before the deduction of the base Management Fee, Property Taxes,
Insurance, Capital Replacement Reserve, Debt Service and Income Taxes.

C-1
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EXHIBIT "D"
INSURANCE

In accordance with Section 3.01(xv), Manager shall, on behalf of Owner and at
Owner's expense, procure the insurance coverages hereinafler set forth and ensure that
they are In full force and effect at the time the pre-opening program commences and that
they remain in full force and effect throughout the Term of this Agreement. Al cost(s) and
expense(s) incurred by Manager in procuring the following insurance coverages shall be
pre-opening expenses if incurred prior to the Opening Date and operating costs if
incurred after the Opening Date and shall be paid from the Pre-Opening Bank Account(s)
and the Bank Account(s) respectively:

Coverages. Amounts Of Insurance:
Comprehensive General Liability $10,000,000
per location
Including -
Premises - Operations
Products/Completed Operatipns
Contractual

Parsonal Injury
Liguor Liability/Dram Shop (|f appllcable)
Elevators and Escalators

Autormobile Liability R $10,000,000
Owned Vehicles !

Non-Owned Vehicles .
Uninsured Motorist where Required by Statute

Automobile Physical Damage (Optional)

Comprehensive (To Value

Collision if insured)
Workers' Compensation - Statutory
Employer's Liability $1,000,000
Eidelity (Employee Dishonesty) As required
Money and Securities As required

All insurance coverages prov:ded for under this Exhibit "D" shall be effected by
policies issued by insurance companies (i) that are authorized to do business in the state
in which the Hotel is located; and (ii) that are of good reputation and of sound and
adequate financial responsibility, having a Bests Rating of B+ VI, or better, or a
comparable rating if Bests ceases to publish its ratings or materially changes its rating
standards or procedures.

D-1
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Manager shall deliver to Owner duly executed certificates of insurance with respect
to all of the policies of insurance procured, including existing, additional and renewal
policies.

Each policy of insurance maintained in accordance with this Exhibit "D " to the
extent obtainable, shall specify that such policies shall not be cancelled or materially
changed without at least thirty (30) days prior written notice to Owner and Manager.

Except as otherwise provided in the Agreement, Manager and Owner each
waives, releases and discharges the other from all claims or demands which each may
have or acquire against the other, or against each other's subsidiaries, affillates, directors,
officers, agents, employees, independent confractors or partners, with respect to any
claims for any losses, damages, liabilities or expenses (including attorneys' fees) incurred
or sustaihed by either of them on account of injury to persons or damage to property or
business arising out of the ownership, management, operation and maintenance of the
Hotel, regardiess whether any such claiys, or demand may arise because of the fault of
negligence of the other party or its subsidiaries, affiliates, officers, employees, directors,
agents or independent contractors. Each policy of insurance maintained in accordance
with this Exhibit "D" shall contain a specific waiver of subrogation reflacting the above.

All policies of Insurance provided for under this Exhibit "D" shall be carried in the
name of the Manager. Owner's imerQSt and .that of any other applicable party will be
included in the coverage by an additional insured endorsement.

AII such policies of insurance shall be written on an "occurrence” basis, with no per
location aggregate limitation.

Either Manager aor Owner, by notice to the other, shall have the right to require that
the minimum amount of insurance to be maintained with respect to the Hotel under this
Exhibit "D" be increased to make such insurance comparable with prudent lndustry
standards and to reflect increases in Ilablhty exposures, taking into accaunt the size and
location of the Hotel. .

Owner hereby authorizes Manager to utilize the services of andfor place the
insurance set forth in this Exhibit "D" with () any subsidiary or affiliated company of
Promus Hotels, Inc. in the insurance business as Manager deems appropriate; or (i) a
third party insurance carrier meeting the specifications set forth above.

D-2
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EXHIBIT "E"
INSURANC

In accordance with Section 4.01(iii), Owner agrees, at its expense, to procure and
maintain the following insurance coverages, as reasonably adjusted from time to time,
throughout the Term of this Agreement;

Coverages: Amounts Of Insurance:
Builders Risk Completed value
of the Hotel
All risk for term of the initial
and any subsequent Hotel
construction and renovgﬁgnw
Real and Personal Property ; 100% replacement
value of building
Blanket Coverage and contents
Replacement Cost - all rigk ...
Boiler Machinery - writtenona
comprehensive form
Business Interruption e Calculated
R yearly based
Blanket Coverage for the perils on estimated
insured against under Real Hotel
and Personal Property in revenues.
this Exhibit "E.” This coverage
shall specifically cover
Manager's loss of Management
Fees. The business interruption
insurance shallbe fora . .
twelve (12) month indemnity period.
Owner's Profective Liability o $10,000,000

All risks from construction and
renovation occurring prior to the
Opening Date and all risks from
Hotel construction and renovation
projects costing more than $250,000
occurring after the Opening Date
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All insurance coverages provided for under this Exhibit "E" shall be effected by
policies issued by insurance companies (i) that are authorized to do business in tho state
in which the Hotel is located; and (ii) that are of good reputation and of sound and
adequate financial responsibility, having a Besis Rating of B+ V1, or better, or 2
comparable rating if Bests ceases to publish its ratings or materially changes its rating
standards or procedures.

Owner shall deliver to Manager duplicate copies of either insurance policies or
cerlificates of insurance (at Manager's option) with respect to all of the policies of
insurance procured, including existing, additional and renewal policies, and in the case of
insurance nearing expiration, shall deliver duplicate copies of the insurance policies or
certificates of insurance with respect to the renewal policies to Manager not less than
thirty (30) days prior to the respective dates of expiration.

Each palicy of insurance maintained in accordance with this Exhibit "E," to the
extent obtainable, shall specify that,su [pollmes shall not be cancelled or materially
changed without at least thirty (30) days prior written notice to Owner and Manager.

Except as otherwise provided in the Agreement, Manager and Owner each
waives, releases and discharges the other from all claims or demands which each may
have or acquire against the other, or against each other's subsidiaries, affiliates, directors,
officers, agents, employees, independent contractors or partners, with respect to any
claims for any losses, damages, liabilities or expenses (including attomeys' fees) incurred
or sustained by either of them on account of injury to persons or damage to properly or
business arising out of the ownership, management, operation and maintenance of the
Hotel, regardless whether any such claim or demand may arise because of the fault of
negligence of the other party or its subsidiaries, affiliates, officers, employees, directors,
agents or independent contractors. Each policy of insurance maintained in accordance
with this Exhibit "E" shall contain a specific waiver of subrogation reflecting the above.

All policies of insurance prowded for under this Exhibit "E" shall be camied In the
name of the Owner and Manager, and ﬁlosses thereunder shall be payable to the parties
as their respective interests may appear. All liability policies shall name the Owner and
Manager, and in each case any of their affiliated or subsidiary companies which they may
specify, and their respective directors, officers, agents, employees and partners as
additional named insureds. -

All such policies of insurance shall be written on an "occurrence” basis.

Either Manager or Owner, by notice to the other, shall have the right to require the
minimum amount of insurance to be maintained with respect to the Hotel under this
Exhibit "E" be increased to make such insurance comparable with prudent industry
standards and to reflect increases in I|ab|hty exposures, taking into account the size and
location of the Hotel.

1
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Mezzanine Loan Application
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Mezzanine Financing -

In today's economy, first morigage lenders have restricted their funds in many
cases to no more than 50-60% of total project cost, while developers are prepared to
inject 20-25% equity into a project. We have developed 'a program to help fill this gap
hetween first morlgage funds and owner's equity. Promus Hotels established a
mezzanine financing program to help qualified franchisees in the development of
properties by providing secured second mortgage financing. These loans are secured by
a second mortgage on all hotel real estate and fixtures and a security interest in any
personal property. ‘

The following pages contain underwriting criteria and loan ferms relating to
Mezzanine financing, a Mezzanine Loan application form, a sample form for preliminary
cost summary, and a sample form for BXear pro forma operating statement. Once a
Franchise Application is approved, you may apply for a Mezzanine Loan by submitting
a completed application with the supportlrig documents and requested information
attached. A check payable to Promus Hotels, Inc. In the amount of $2,000 for the
application fee should be submitted wnth theﬁ application package to:

PROMUS HOTELS
Finahcial Services
Attn: Karen L., Anderson
755 Crossover Lane
Memphis, TN 38117
(801) 374»5456

Promus may grant or deny any Ioan appllcatlon in its sole discretion. Promus's

program to provide mezzanine financing i ls subject to change or cancellation at any time.
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MEZZANINE FINANCING PROGRAM
LOAN CRITERIA & TERMS
Contact: Vincent C. Ciaramitaro or Karen L. Anderson

. Visible market, good site and strong feasibility study
. Acceptable net worth, liquidity and credit background for principals
. Minimum 20% equity in project

. $1.5 million maximum Mezzanine Loan

. Mezzanine financing cannot exceed hard equity in project

. Acceptable 1st mortgage terms and inter-creditor agreement

* Debt service coverage of 1.4 for 3rd full year projections (1st & 2nd mortgage combined)

v 12% unleveraged retum (cap rate) - 3rd full year

. Promus Senior Management apprg\;?‘lf ]

Loan Terms

. S-year bullet loan

. 10% annual Interest rate or 2% over prime (measuregd quarterly), whichever is greater

. Do not intend to extend any loan beyond maturity; however, Interast rate will be increased to

the greater of 12% or 3% over prime, plus 2% of total revenus, not to exceed the maximum
permitted by law should an extension be granted.

. Interest only (Automatic Funds Transfer)
. Joint and several personal guaranteas, with no burn off
v 2nd mortgage

. No prepayment penalty

. Franchisee pays reasonable loan costs (j.e., lagal, title, etc.) plus $2,000 application fee (non-
refundabie)

- 2% Enhancement Fee per year

. S-year term |

. Da not intend to extend any guararilée beyend the 5-year term; however, the enhancement
fee will be increased to 5% per year should an extension be granted,

. Joint and several personal guarantees, with no burn off

. 2nd mortgage upon trigger of guarantee

- No prepayment penaity

. Franchisee pays reasonable enhancement costs (i.e., legal) plus $2,000 application fee (non-

refundable)
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MEZZANINE LOAN APPLICATION
1. Applicant's Name 538%
Borrowing Entity
Address
City/State Zp
Phone # Fax #
Project Name/Location
Proposed Cost (Budget) 4. Proposed Capital Structure;
# Rooms/Sulles Morigage
Estimated Opening Date FF&E LoanfLease
Mezzanine Loan
2 IGPY Equity
Total Amount
5. Debt Description:
15t Morigage FF&E Loan/Leaee
Lender o
Contact
Phone #
interest Rate
Amortization
Maturity Date
g, Requestad funding date for Mezzanine Loan;

7. What is source of equity and potential cost overruns:

8. Aftach:
a. appraisal and feasibility study, if available.
. first mortgage commitment Jetter, \if available
pro forma operating statements (financials), including ADR and occupancy;
. project cost eatimate summary; and
& check for §2,000 payable to “Promus Hotel, Inc.” for non-refundabiz loan application fee to
cover due diligence and underwriting expense. Legal costs will be billed separately.

2 o0 v

9. Signature:

Date:
Note:  Franchise Appiication must be submitted with or prior to loan application.
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Construction Estimate Summary

Project Name: Number of Suitas:
Stories: Comridors {Int/Ext):

Category Amount Per / Room

Land
Acquisition Cost / Contributed Value $ 3

Construction
Construction Contract $ $
Sile Preparation
Utility Connections
Landscaping
Other Construction
Contingency e e e .
Total Construction 3L 15PM $ $

Soft Costs
Architectural Fees 3 5
Engineering Fees & Soil Testing
{ egal Fees
Property Taxes / Insurance
Closing Costs / Parmits / Fees
Working Capital '
Construction Inferest & Loan Fees o

Total Soft Coats $ $

Fumiture, Fixtures, & Equirment » :
Suite Fumishings $ . $
Suite Appliances
Public Araa Furnishings
Operating Equipment
Laundry Equipment
Administrative Equipment
Outdoor Signage
Front Office System
Telavisions
Telephone Equipment
Courtesy Van

Total Fumiture, Fixtures, & Equipment 8 , $

o smntet . 4§t it & 55

Pre-Opening Expanses

Payrofl ] $

Training Expenses

Temporary Office Expenses

Marketing & Advartising

Linen Inventory & Operating Supplies
Total Pre-Opening Expenses $ 5

Total Project Costs 3 $
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LAW OFFICES

NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

WALTER L. NOSSAMAN
(1886-1984)

SAN FRANCISCO
THIRTY-FOURTH FLOOR
50 CALIFORNIA STREET

SAN FRANCISCO, CA 94111-4799

(415) 398-3600

THIRTY-FIRST FLOOR
445 SOUTH FIGUEROA STREET

LOS ANGELES, CALIFORNIA 90071-1602

TELEPHONE (213) 612-7800
FACSIMILE (213) 612-7801

JOHN T. KNOX
WARREN G. ELLIOTT
OF COUNSEL

WASHINGTON, D.C.
SUITE 370-8
601 13TH STREET N.W.
WASHINGTON, D.C. 20005
{202) 783-7272

IRVINE SACRAMENTO
SUITE 1800 SUITE 1000
LAKESHORE TOWERS 915 L STREET

SACRAMENTO, CA 95814-3701
(918) 442-8888

18101 VON KARMAN AVENUE
IRVINE, CA 92612-1047
(714) 833-7800

March 2, 1998

HOWARD D. COLEMAN REFER TO FILE NUMBER

DIRECT DIAL NUMBER

(213) 812-7821 120406-003

BY FEDERAL EXPRESS

Mr. Ed Ansbro

Vice President, Development
Promus Hotel Corporation

755 Crossover Lane

Memphis, Tennessee 38117-4900

Re: Garden Grove Embassy Suites

Dear Ed:

Enclosed please find two copies of the Management Agreement executed
by Landmark Hotels LLC which are delivered to you subject to this letter. As you know,
the mezzanine financing for $4M is one of the key ingredients to Mark moving forward
with Promus on the Management Agreement. We understand that Promus has yet to
formally approve of either the mezzanine financing or if made, the amount of such loan.
Mark needs the ability to obtain alternative financing in the event Promus decides not to
approve the mezzanine financing. Therefore, should Promus reach a decision which is
negative on a $4M loan, then Mark must have the option to look for a new operator who
will be able to provide such financing. Therefore, the Management Agreement is
delivered to you on the condition that the delivery is conditioned and Mark may revoke
such delivery in the event Promus does not provide the $4M loan and Mark determines
that it would be appropriate to bring in another operator who will fund an adequate
mezzanine loan.

Best regards.

uly yours,

JB >
oward D. Coleman
f NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

HDC/mib
cc: Mark David /

Not Checked-In
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WALTER L. NOSSAMAN THIRTY-FIRST FLQOR JOHN T. KNOX
- (1888-1284) WARREN G. CLLIOT?
445 SOUTH FIGUEROA STREET OF COUNSEL
LDS ANGELES. CALIFORNIA 90071-1602
TELEPHONE (213) 612-7800
£AN FEANGCISCO
THIRTY-FOURTH FLOOR FACSIMILE (213} $12-7801 SUITE 270-8
50 GALIFORN!A STREET 601 137 STREET N.w.
AN FRANCIEGO, CA 94111.479% WASMINGTON. D.C. 20008
1415) 238-3800 1202 783-7272
LRYINE SACRAMENTQ
BUITE 1800 SUITE 1600
LAKEGHORE TOWERS 915 L STREET
18107 VON KARMAN AVENUE October 14, 1997 SACRAMENTOQ, CA 95814-2707
IRVINE, CA $2812-1047 1916 442-8888
(714) 833-7800
HOWARD D. COLEMAN REFER TO FILE NUMBER
DIRECT DIAL NUMBER .
(213) €12.78214 120406.001
Mr. Ed Ansbro
Vice President, Development B S

Promus Hotel Corporation L
755 Crossover Lane ;
Memphis, Tennessee 38117-4900

Re: Garden Grove Em’: "'b“ assy Suites —- Laguna Landmark

Dear Ed:

The purpose of this letter is to provide you with a general overview of our
major concemns with regard to the draft Management Agreement ("MA”) and the draft
License Agreement (“LA"). We have several significant problems which, when
appropriately addressed, will necessitate substantial changes to both the MA and LA.
After revising the LA and MA to deal with our major concerns, it certainly should be an
easier and more manageable task to provide “word” specific changes to such
documents.

) 1. The MA/LA Sandwich. The MA and LA are separate, stand alone
f documents. An owner could have an LA with you, but not a MA and the reverse is
i theoretically possible as well. While we have both, there must be a direct contractual
k interrelationship between the two.

. While the MA is in effect, and on the condition that the
owner is current with any of its monetary obligations under
the MA, operation by Promus under the MA should operate
to fulfill all the responsibilities and obligations under the LA
of the owner.

LA\G72860004
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-

. Mr. Ed Ansbro
October 14, 1997 i
Page 2

| ' . I assume that to the extent there are similar requirements in
the MA and the LA (e.g., insurance), the requirements of the
LA will not be effective during the time the MA continues in
full force and effect. Section 4.01 of the MA should be a
Promus obligation while the MA is in effect.

‘ 2. Budget/Monetary Control. If Promus under the LA and MA were to

earn most of its fees based on net income, the interests of the owner and Promus
would be more in sync. This is not the case as Promus obtains its basic fees based on
a share of the gross. Thus, throwing dollars at increasing the gross may, at times,
| conflict with the need to increase the net. Because of this eternal conflict between
| maximizing both, the owner's most important input is through the budget process and
the resultant limitation imposed by antagmed upon budget. The MA is weakest on this
point of limitation.

3 . It is my understanding that the initial Operating Budget will
| be an exhibit to the MA and thus the extensive initial
Operating Budget provisions are unnecessary.

\

ﬁi . Referring to the MA/LA sandwich above, it is imperative that
any expenses to be imposed under the LA must go through

the MA budget process and be limited as a result. Thus,
there can be no LA-derived expense which is imposed upon
the owner-outside of the MA budget procedure. The MA and
LA dollar obllgatlons must mesh and be controlled.

. The approved budget will serve to authorize and limit
Promus (exclusive of “emergency” costs and unexpected
costs otherwise approved by owner). There are various
provisions- of the MA that have open-ended spending
authorization. - All these provisions must be tied in and
limited by the budget. For example, Section 11.08 of the MA
is not responsive to our concem; certainly any claim (at least
above a set amount) needs to be settled with the approval of
owner and'this same restriction applies to the lawyers you
hire. (Seealso Section 11.15).

. Budget dhéﬁges among categories cannot be totally within
the discretion of Promus.

i
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" Mr. Ed Ansbro
October 14, 1997
Page 3

3. Non-Parallel Relationship. The MA and LA call for many

obligations upon the owner. Yet, there seems to be very little required of Promus.

. It is uncomfortable to read paragraph 6 of the LA and find no
similar provision in the MA obligating Promus to do under
the MA what Promus wants the operator to do under the LA.
This inequality has to be addressed. Certainly, there must
be a standard under which Promus will manage the hotel. In
addition, the obligations of Promus under paragraph 3 of the
LA (particularly (d)) need to have some standard to be
achieved.

. Section 8.01.of the MA is evidence of this non-reciprocal
nature of the relationship where the owner agrees to
indemnify Promus for uninsured claims which do not arise
out of the gross negligence or willful misconduct of Promus.
Where is a parallel provision in favor of owner? What
happens if the owner is sued for sexual harassment or age
discrimination as a result of the acts of Promus? Why does
the owner:have to compensate Promus for its ordinary
negligence?

. Why is the arbitration section o limited to just accounting
issues and why does it appears as though the owner will
have to gb‘ to Tennessee to sue?

4. Bﬂﬂ!ﬁ.ﬁ!auﬁ l assume that the LA will have a radius clause.
Mark reminded me that he still has not recelved the map from you reflecting the radius
protection area.

5. S.Qms_thgr_lgsugs

. it should be macle clear that Promus’ approval of the
mezzanine Ioan is a condition to the documents. Moareover,
the proceeds of such loan should be available to anything
connected wnth the hotel such as construction, FF&E
acquusrtuon, fundmg reserve accounts, efc.

b

. The deﬁnltlon of Net Operating Income in Exhibit *C” to the
MA shoulcl also exclude any payments under the LA.
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NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

Mr. Ed Ansbro
October 14, 1997
Page 4
| . it should be made clear that the gross calculations which
| exclude taxes should continue to exclude them despite any
rebate thereof.
. The owner should have a say in establishing room rates.
(MA 3.01(ii)).

. There needs to be more reports, forecasts and marketing
plans for the manager to prepare.

. The money should be held in the name of the owner.
. The baoks and tecords should be kept onsite.

. The owner. should have the abilty to designate other
insurance companies and other suppliers if the quality is just
as good or better, but price is lower.

. Promus should have no right to condemnation proceeds.

. The set off rights Ianguage under Section 11.16 of the MA i
very broad

. In the paragraph 7a(2) of the LA, there should be a limitation

on the ability to mcrease the marketing fee percentage by
Promus. - -

. We are gding to have to discuss the transfer and
assignability provislons. Certainly, Promus should not be
able to assign-any of its obligations under the LA unless
Promus sells the entire company.

. In paragfabh 13 of the LA, a notice and cure provision
3 appears to be missing.

. The LA's' liquidated damage needs to be addressed
particularly: if the MA is being terminated by owner at the
same time. - -

. | assume the Guaranty of the LA will not be required.
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* Mr. Ed Ansbro
October 14, 1997
Page 5

. Finally, Mark stated that it was his understanding that certain
of the pre-construction design and similar help from Promus
would be offered without charge. '

There are, of course, other issues, but hopefully many of them will
consequently be resolved as a result of resolving the concems addressed in this letter.

| look forward to talking to you regarding the issues raised in this letter.
Although it certainly looks like there are many major issues, they are, however, readily
divisible into only a few categories.

HDC/mib ‘
cc.  Mark David T

TOTAL P.86
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PROMUS

HOTEL CORPORATION

A @& @

TO: Mark David
FROM: Ed Ansb%

DATE:  October 7, 1997
RE: Anaheim/Garden Grove

RSl 52 I
Mark:

My apologies again for the apparent mlsunderstanding concerning the two
agreements. As we discussed yesterday afternoon, hotel companies approach
their licensing/management contract arrangements differentiy,

in an attempt to better align our economic interests, we are prepared to ravise our
previously agread-upon terms as foliows:

Year Base Fee Marketing Assessment
1 2% 2.5%
2 2% 2.5%
3 2.8% 3.6%

410 3.0% 3.5%

I will be in the office all day to discuss.

Regards.

EA:wl

O A




OCT—-14~1997 1B:58 FROM /N G K E (L.A.6127881) TO  12848608117147245701 P.B1-86

Ty We s reaw

. NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

P THIRTY.FIRST FLOOR
.Y ' 445 SOUTH FIGYEROA STREET
LOS ANGELES, CALIFQORNIA 90079-1602
TELEPHONE (213)612.7800
FACSIMILE {213) 812.7804

FAX COVER PAGE

Date: 10/14/97 Time: 1047 AM FileNo.:  120406-001

To:
Mr. Ed Ansbro Fax: (901) 374-5051
Promus Hotel Corporation Phone: (901) 374-5183
Mr. Mark B. David Fax: (714) 724-9701

Laguna Landmark, incorporated Phone: (714) 724-9600

AL GLPREAL S

From: Howard D. Coleman oy ey .

Message:

IF YOU DONOTRECEIVE 6  PAGES, INCLUDING THIS COVER PAGE,
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NOTE:  The information contained in this facsimile document is confidential and may also be Attorney-Client
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addressed. if you are not the intended vecipient, or the employee or agent respansible to deliver it to the
intended recipient, you are hereby notified that any use, dissemination, distribution or copying of this
communication is strictly prohibited. If you have received the facsimile in eror, please immediately
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DRAFT

VIA FACSIMILE

Mr. Ed Ansbro

Vice President, Development
Promus Hotel Corporation e
755 Crossover Lane S
Memphis, Tennessee 38117-4900

Re:

Dear Ed: o

The purposa of this letter is to provide you with a general overview of our

major concerns with regard to the draft Management Agreement (“MA") and the draft

License Agreement (‘LA") you proviéléd to'us. We have several significant problems

which, when appropriately addressed, will necessitate substantlal changes to both the

MA and LA. After revising the LA and MA to deal with our major concerns, it certainly :
should be an easier and more manageable task to provide *word” specific changes to o
such documents. |

1.  The MANA Sandwich. The MA and LA are, for all intents and
purposes, separate, stand alone documents. An owner could have an LA with you, but

not a MA and the reverse is theoretically possible as well. While we have both, there
must be a direct contractual interrelationship between the two.

LA\S72860004
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. While the MA is in effect, and on the condition that the
owner is current with any of its monetary obligations under
the MA, operation by Promus under the MA should operate
to fulfill all the responsibilities and cobligations under the LA !
of the owner.

| . | assume that to the extent there are similar requirements in
‘ the MA and the LA (e.g., insurance), the requirements of the
L LA will not he-effective during the time the MA continues in
full force-and effect. Section 4.01 of the MA should be a
Promus obligation while the MA is in effect. |

2.  Budget/Monetary Control. If Promus under the LA and MA were fo '

earn most of its fees based on net income, the interests of the owner and Promus

would be more in sync. This is not the case as Promus obtains its basic fees based on
a share of the gross. Thus, throwing.dollars at increasing the gross may, at times,

‘ conflict with the need to increase the:net. Because of this eternal conflict between |

maximizing both, the owner's most important input is through the budget process and o
| the resultant limitation imposed by an agreed upon budget. The MA is weakest on this !
‘ point of limitation.

. It is my understanding that the initial Operating Budget will -
be an exhibit to the MA and thus the extensive Initial

Operating Budget provisions are unnecessary.

+  Refering to the MA/LA sandwich above, it is imperative that
any expenges to be imposed under the LA must go through
the MA bugdget process and be limited as a result. Thus,

there can be no LA-derived expense which is imposed upon
n

]

S

1'
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the owner outslde of the MA budget procedure. The MA and
LA dollar obligations must mesh and be controlied.

. The approved budget will serve to authorize and limit
Promus (exclusive of “emergency” costs and unexpected
costs otherwise approved by owner). There are various
provisions of the MA that have open-ended spending
authorization. All these provisions must be tled in and
limited by the budget For example, Section 11.08 of the MA
is not responswe to our concemn; certainly any claim (at least
above a set amount) needs to be settled with the approval of
owner and this same restriction applies to the lawyers you
hire. (See also Section 11.15).

. Budget changes among categories cannot be totally within
the discretion of Promus.

3.  NonParallel Relgtionship. The MA and LA call for many
obligations upon the owner. Yet, there.seems to be very little required of Promus.

. Itis uncomfrdrtable to read paragraph 6 of the LA and find no
similar pm\ﬁéio‘n' in the MA obligating Promus to do under
the MA what Promus wants the operator to do under the LA,
This inequgiity has to be addressed. Certainly, there must
be a standéi}d u‘hder which Promus will manage the hotel. In
addition, the obhgatrons of Promus under paragraph 3 of the
LA (pamcularly (d)) need to have some standard to be
achieved. ~

ny




OCT—-13-1997 18:53 FROM N G K E (L.A.6127881) TO  12848680117147249701 P.85

NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

Mr. Ed Ansbro
October 13, 1997
Page 4

. Section 6.01 of the MA is evidence of this non-reciprocal
nature of the relationship where the owner agrees to
indemnify Promus for uninsured claims which do not arise
out of the gross negligence or wiliful misconduct of Promus.
Where is a parallel provision in favor of owner? What
happens if the owner is sued for sexual harassment or age
discrimination as a result of the acts of Promus? Why does
the owner have to compensate Promus for its ordinary
negligenc'e?i BTN

GLLITT
v Why is the arbitration section so limited to just accounting
issues and why does it appears as though the owner will !
have to go to Tennessee to sue? |

4. Some Other lssues.

e The definition of Net Operating Income in Exhibit “C” to the
MA should also exciude any payments under the LA

. The owner should have a say in establishing room rates.
(MA 3.01Giiip). -~

Y ;
. There needs to be more reporis, forecasts and marketing
plans for the manager to prepare.

. The mone}y‘should be in the name of the owner.

. The books and records should be kept onsite.
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. The owner should have the abilty to designate other
insurance companies and other suppliers if the quality is just
as good or better, but price is lower.

. Promus should have no right to condemnation procéeds.

. The set off rights language under Section 11.16 of the MA is
very broad.

T GLTETEGL

. I assume that the LA will have a radius clause comparable |
tothe MA. |

. In the paragraph 7a(2) of the LA, there should be a limitation
on the ability to increase the marketing fee percentage by
' Promus.

e We are “‘gqing to have to discuss the transfer and
| assignabili& pmvisions. Certainly, Promus should not be
% able to assign any of its obligations under the LA uniess

Promus selis the entire company.

) In paragraph 13 of the LA, a notice and cure provision
appears to be missing.

. The LA's. liquidated damage needs to be addressed
particularly if the MA is being terminated by owner at the
same time.

. | assume the Guaranty of the LA will not be required.
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There are, of course, other issues, but hopefully many of them will
consequently be resolved as a result of resolving the concems addressed in this letter.

I look forward to talking to you regarding the issues raised in this letter.
Although it certainly looks like there are many major issues, they are, however, readily
divisible into only a few categories.

Very fiuly yours,
Howadrd D. Coleman

of NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP
HDC/mib .

cc: Mark David

TOTAL P.@7




